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RIGHTS PROCEEDS CHECK UPON FAILURE COL- 
LECTING BANK 


When bank which check deposited fails before the proceeds 
are paid over the depositor, question arises whether the de- 
positor entitled share the assets the bankrupt estate 
general creditor only entitled the check the receiver’s 
possession the proceeds trust fund has been collected. 

The rights the parties such case depend upon whether title 
the check passed the bank the time the deposit make 
the bank the owner the check and the debtor the depositor whether 
the bank became the agent the depositor for the purpose making 
the collection. This, turn, depends upon thé intention the parties. 
And the intention must generally determined from the form the 
check and the circumstances surrounding the transaction. 

recent decision the United States Court Appeals, 
Gubelman, parte Latzko Popper, Fed. Rep. (2d) 926, the 
court was called upon determine who was entitled the proceeds 
three checks deposited with the firm Knauth, Nachod Kuhne, 
about the time receiver was appointed for that banking 
house. appeared that the claimants, Latzko Popper, were members 
banking firm located Budapest, Hungary. the course their 
business transactions, the claimants sent Knauth, Nachod Kuhne 
evidences debt which were collected the latter and placed the 
credit the claimants, from which accounts payments were made from 
time time upon the claimants’ request. There was express agree- 
ment that evidences debt forwarded were credited cash 
upon receipt and before neither was there any understanding 
that the claimants could draw against such evidences debt prior 
collection. simply appeared that the claimants did not draw against 
these credits until after items had been collected. 

The first the three checks involved was cashier’s check for $3,000, 
dated June 14, 1923, issued the Irving Bank-Columbia Trust Co. 
New York City, payable the order Knauth, Nachod Kuhne. The 
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check did not indicate upon its face that was for the account the 
but Nauth, Nachod Kuhne gave receipt for stating that 
the check was received ‘‘for account Latzko and Popper, 
Budapest.’’ The check was collected through the New York clearing 
house June 15th. appeared that the involuntary petition bank- 
ruptey against Knauth, Nachod Kuhne was filed June 16th 
9.30 m., the day after the check had been collected. 

was held that the title the check passed Knauth, Nachod 
Kuhne and that the firm became the debtor the claimants for the 
amount. The general rule that where check passed bank 
without restriction where indorsed blank where, the 
present case, payable the order the bank, the bank becomes 
the owner the check and the debtor the depositor. was accord- 
ingly held with reference the check under discussion that the re- 
ceiver bankruptcy and not the claimants was entitled the proceeds. 

The second check was check for $1,294, issued the 
National City Bank New York, drawn June 15, 1923, and de- 
livered Knauth, Nachod Kuhne the same day. This check was 
payable ‘‘to the order Knauth, Nachod Kuhne favor 
Latzko and The check was collected June 16th during 
banking hours. The petition bankruptcy was filed 9.30 the 
same day. With reference this check, was held that making pay- 
able the bankrupts favor the claimants was equivalent in- 
dorsement for collection. was held, therefore, that the claimants and 
not the receiver were entitied the proceeds. This 
was reached under the general rule that where check 
indorsed for collection deposited bank, the bank does not take 
title the check. 

The third check was one for $15,000, drawn Goldman-Sachs Co. 
New York, payable the order Knauth, Nachod Kuhne. This 
was accompanied letter stating that was for the account 
the claimants but their names did not appear the check. This check 
was also dated June 15th and delivered Knauth, Nachod Kuhne 
the same day and, like the second check, was collected during bank- 
ing hours the 16th. was held that the claimants were not entitled 
the proceeds this check. deciding, the court stated that 
was immaterial whether the check was collected before after the hour 
which the petition bankruptcy was filed. The check was ‘‘straight 
unrestricted The letter which accompanied simply amounted 
explanation that was placed the account the claimants. 
The legal effect was the same though the claimants had deposited the 
their own account. 
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TEMPORARY CERTIFICATE ISSUED SUBSCRIBERS FOR 
BONDS NOT NEGOTIABLE 


recent case, President and Directors Manhattan Co. Mor- 
gan, 150 Rep. 594, the Court Appeals New York affirmed 
decision holding that certain temporary certificates issued bankers 
pending the delivery definitive form bonds the kingdom 
Belguim were nonnegotiable. The opinion the lower court was re- 
ported the October, 1925, issue the Banking Law Journal 
page 802. 

The certificates question were issued Morgan Co. 
and the Guaranty Trust Co. New York for bonds 
issued the kingdom Belgium. provided that the 
bearer was receive bond the kingdom Belgium upon the de- 
livery the bonds the bankers definitive form and upon surrender 
the certificate. was further recited that the bankers might treat 
the bearer the absolute owner the certificate for all purposes. 

Three the certificates, each the par value $1,000, were stolen 
from the owner. They were delivered the plaintiff, bank the city 
New York, which took them for value and good faith. The bank 
later demanded the bankers that the certificates exchanged for 
bonds. The bankers, having received notice the theft, refused make 
the exchange. Thereupon the plaintiff sued the bankers for the value 
the bonds which the latter refused deliver. 

Whether not the plaintiff was entitled recover depended upon 
whether not the certificates were negotiable instruments. the court 
held that they were not negotiable the plaintiff was not entitled re- 
cover. the question the negotiability nonnegotia- 
bility th® certificates the Court Appeals said part: 


section 20, ‘an instrument negotiable must conform the 
following requirements.’ the five requirements that follow, quote 
the second and the third. ‘must contain unconditional promise 
order pay sum certain money.’ ‘must payable demand, 
fixed determinable future time.’ section 23, ‘an instrument 
payable upon contingency not negotiable, and the happening the 
event does not cure the defect,’ and section there like declara- 
tion the nonnegotiable character any ‘instrument which contains 
order promise any act addition the payment money.’ 
with enumerated exceptions not important for the case hand. 

are the tests which the instrument suit must sub- 
jected. promissory all its features; yet its promises are two- 
fold order. There promise for the payment money, subject 
specified conditions, and welded into this there another promise, again 
subject conditions, for the delivery bonds. far the instrument 
one for the payment money, open the objection that 
payable, not absolutely nor fixed determinable time, but subject 
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annexed warrant, subject, however, the condition that moneys for such 
payment have been supplied the government Belgium. far the 
one for the delivery bonds, open the same ob- 
jection, and the additional one that promise make payment, 
not ‘in money,’ but something else. Sections 20, 24; Hosstatter 
Wilson, Barb, 307; Brown Richardson, 472; Hodges 
Rep. 534. The statute says that instruments are ‘not negotiable’ when 
they embody such provisions.’’ 


EFFECT DELAY PRESENTMENT CHECK 


Where the payee check the same town which the drawee 
bank located, should, according the decisions, present the check 
for payment not later the day after delivered him. 
does not present within such time, the drawer the check will 
discharged from liability the extent any loss which sustains 
result the delay. general rule, such loss not sustained unless 
appears that the drawee bank has failed prior presentment and 
that the check would have been paid presented the day after 
was delivered. 

case where check presented the fourth day after was de- 
livered was refused the drawee bank and the drawee thereafter 
failed, was held that the drawer was not discharged from liability for 
the reason that not shown that loss had been sustained the 
drawer result the delay. Farmers Oil Gas Co. Betts, Su- 
preme Court South Dakota, 208 Rep. 402. 

appeared that the defendant, who was the treasurer the county, 
delivered the plaintiff company check payment county 
warrants. The plaintiff received the check October 11th about 
the afternoon. The plaintiff deposited the check its bank 
the 13th and this bank presented the drawee bank the 15th, 
when payment was refused. The reason that payment was refused does 
not appear. The drawee bank failed the following day. This pro- 
ceeding was brought compel the county treasurer issue new check 
payment the warrants. reversing the decision favor the 
county treasurer, the Supreme Court wrote part follows: 


the transactions were the city Mitchell, D., and both 
banks and plaintiff have their principal place business that city. 
the trial the case, the court found that plaintiff was negligent 
presenting the check and denied the writ mandamus. The case 
before appeal from the order denying the writ. 

giving the check did not constitute payment the warrants. 
Section 1891, 1919; Gay Sundquist, 175 190, 327. 
most was only conditional payment, depending upon the payment 
the check the drawee. there was any delay presenting the 
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check, the evidence does not disclose that any loss was caused thereby. 
claimed that, the check had been presented the drawee 
Friday Saturday the preceding week, would have been paid, 
because the drawee paid all checks drawn during that week. There 
nothing the record, however, show the condition the bank had 
changed the Monday following when the check was presented. had 
not become insolvent the meantime, nor had there been any material 
change the amount cash hand. The bank was open for business 
the usual manner, and merely because the officers charge had con- 
eluded dishonor the check Monday when they might not have 
done Saturday does not show damage the delay. damage re- 
sulted, was from the wrongful refusal the bank honor the check, 
not from the 


SUGGESTIONS FOR IMPROVING THE LAW RELATING 
DECEDENTS’ ESTATES 


address delivered the Bar Association New York City 
April 22nd, Honorable James Foley, Surrogate the County New 
York, presented some interesting information with reference de- 
estates and made several pertinent suggestions changes 
the Estate Law which might made with advantage. 

way pointing out the futility opposing the probate will 
the ground its invalidity, Surrogate Foley stated that during the 
six years his service the Bench, 16,595 wills were offered for 
probate. this number, only 125 were rejected and many these 
were rejected the ground that formalities their execution required 
statute were omitted. The New York, similar the 
law some the other states, requires that will signed the end. 
This provision has given rise considerable litigation and has been 
most strictly construed the courts. 


such extent has this rule been said the Surrogate, 
the appearance any matter containing the appointment 
executor bequest appearing upon the paper after the signature has 
been held void the entire instrument and destroy the clearly valid pro- 
visions preceding the subscription the maker. There neither neces- 
sity nor reason for such rule. most cases wills that kind are 
drawn persons ignorant the law and many the reported cases 
the wills were holographic, the stationer’s form wills was employed. 

would advantageous secure amendment the statute 
similar that Pennsylvania providing that the presence disposi- 
tive testamentary directions the appointment executor after 
the signature shall not invalidate that which precedes the 


Surrogate Foley also suggested change the law evidence with 
relation probate contests. the question testamentary capacity, 
while witness may state whether, his opinion, the testa- 
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tor was sound mind, the lay witness compelled testify specific 
acts and conversations and then permitted only answer this 
question the acts and conversations the testator, which you have 
described, impress you the time rational irrational?’’ this 
connection, the Surrogate related the following amusing incident the 


one contest tried before the testimony the witness was per- 
haps extreme and humorous example the operation the rule. 
witness was called the proponent sustain the will. His knowledge 
English was only fair. described the conduct the maker the 
will and his talks with him. The attorney for the proponent then asked 
him the usual question, ‘Did these acts and conversations, which you 
have described, impress you the time rational irrational?’ The 
witness answered ‘Rational.’ The attorney for the contestant then pro- 
ceeded cross examine and asked cnly one question, ‘Mr. Witness, what 
you mean the word ‘‘rational’’?’ and the answer the witness 
was ‘Rashional means having skin disease, like the hives.’ 


further suggestion was made the abolition the ‘‘archaic 
right dower.’’ Dower the right which married ‘woman has 
life estate one-third the real property belonging her husband 
during the time the marriage. advocating this change, the Surro- 
gate spoke follows: 


common knowledge that there has been tremendous increase 
the holding titles real estate corporations, instead in- 
dividuals. practical matter, therefore, the shares stock real 
estate corporations are personal property, representing realty the 
assets the estate. many instances, the entire stock the real es- 
tate corporation owned the individual. most estates wealthy 
men, those familiar with modern business methods, dower real 
estate does not exist. the case those less wealthy, where title held 
the individual, the right dower most times embarrassment, 
rather than advantage, both before and after death. 

right dower, exists today, illusion. Even those 
who might benefit that right are opposed its continuance, for the 
various women’s organizations interested legislation throughout our 
state have declared favor its repeal. The average layman believes 
that gives one-third the realty outright the widow upon the 
death her husband, whereas the law only grants the widow the 
income third the lands which her husband was seized any 
time during the marriage. furnishes adequate protection the 
wife and, many seriously complicates the alienation realty. 
The abolition the right dower statute has been advocated 
members the bar, and specialists the real estate law. Bills 
that reform have been introduced the legislature re- 
cent years, but without 


Under the Decedent Estate Law New York, testator prohibited 
from bequeathing more than one-half his estate charitable pur- 
poses. But there provision the law which requires him leave 
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any portion his estate his widow children. can leave one- 
half his property charitable institutions, half strangers, 
for that matter can leave all strangers. respect this 
matter, the Surrogate suggested the adoption statute such 


force Pennsylvania. that state, testator may dispose his entire 


estate pleases, but the surviving spouse may elect, instrument 
filed, take against the will his her intestate share. 


STOCKHOLDERS’ DOUBLE LIABILITY NOT DISCHARGED 
PAYMENTS ASSESSMENTS REPAIR 
BANK’S CAPITAL 

Kansas one the many states which imposes upon the stockhold- 
ers banks the ‘‘stockholders’ double making the stock- 
holders bank liable for the debts the banks the extent the 
par value their stock addition the amount invested such stock. 

Citizens’ Bank Lane Needham, 244 Pac. Rep. the Su- 
preme Court Kansas, disposing five cases considered together 
appeal, brought out the point that stockholders cannot released from 
their double liability the ground that they have paid assessments 
their stock, made for the purpose making good the impaired capital 
the bank. 

The plaintiff each case was insolvent bank the process 
liquidation, suing its receiver. The defendant each case was 
stockholder the bank. The purpose each action was enforce 
the stockholders’ double liability. appeared that before his bank was 
finally closed, and while its capital was impaired, each defendant paid 
the bank, account his stock, which was fully paid up, ad- 
ditional sum equal the par value the stock. 

holding that the payments made the defendants did not have 
the effect discharging their double liability the court wrote part 
follows: 


there double liability stockholders except the specific 
kind enforceable the way, provided the Legislature, that 
liability must discharged, and not some other. Payments which will 
discharge that liability may not made except the custodian the 
fund accumulated after suspension the bank, for the benefit 
all those who are then Stockholders organizing bank 
might pay two dollars for one, and start the bank with surplus 
equal capital. Should they so, they would nothing toward 
discharging double liability. Surplus may consumed charging off 
bad paper lost operation the bank capital lost. Double 
liability saved the law reserve fund pay the orchestra after 
the dance done. State Bank Reed, 217 320, 114 Kan. 216. 
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statute provides that: 

every bank organized under this act shall 
additionally liable for sum equal the par value stock owned, 
and more.’ Laws 1897, 47, 10; 9—110. 

noted above, the Banking Act 1891 provided that: 

shareholders every bank organized under this act shall 
additionally liable for the amount stock owned, and more.’ 

stock make good impairment capital was not 
provided for. When assessment stock make good impairment 
capital was provided for the act 1897, double liability was 
treated just was treated the earlier act. Section the act 
1891 was re-enacted section the later act, with slight im- 
provement phraseology. Instead providing that shareholders shall 
additionally liable ‘for the amount’ stock owned, the new provision 
was that shareholders shall additionally liable for sum equal 
the par value’ stock owned. The words, ‘and more,’ the act 
1891, referred extent additional liability imposed the section 
which they were used, and their effect was precisely the same when the 
subject stock assessment was brought into the law was before. 
Stock assessment may repeated often capital impaired. Double 
liability comes into existence but 


STATUTE MAKING OFFICERS AND DIRECTORS LIABLE FOR 
DEPOSITS RECEIVED INSOLVENT 
BANK CONSTITUTIONAL 


Kansas statute making bank officers liable for the reception 
the creation debts when the bank insolvent fail- 
ing condition has recently been held constitutional the Supreme 
Court Kansas the case Ramsey Petroleum Co. Adams, 241 
Pac. Rep. 433. The statute question provides follows: 


shall unlawful for any president, director, man- 
ager, cashier, other officer any banking institution, assent the 
reception deposits the creation debts such banking institu- 
tion, after shall have had knowledge the fact that insolvent 
failing and hereby made the duty every 
such officer, agent manager such banking institution examine 
into the affairs the same, and, possible, know its condition. And 
upon failure any such person discharge such duty shall, for the 
purpose this act, held have had knowledge the insolvency 
such bank, that was failing circumstances. Every person violat- 
ing the provisions this section shall individually responsible for 
such deposits received, and all such debts contracted; provided, 
any director who may have paid more than his share the liabilities 
mentioned this section may have the proper remedy law against 
other persons shall not have paid their full share such lia- 

ilities. 

all suits brought for the recovery the amount 
any deposits received debt created, all officers, agents managers 
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any such banking institutions, charged with having assented 
the reception such deposit, the creation such debt, may joined 
defendants proceeded against severally; and the fact that such 
banking institution was insolvent failing circumstances the 
time the reception the deposit charged have been received, 
the creation the debt charged have been created, shall prima 
facie evidence such knowledge and assent such deposit creation 
such debt the part such officer, agent manager charged 
Laws 1879, 47; 9—163, 9—164. 


The plaintiffs this action were persons who had made deposits 
the Butler County State Bank while the bank was insolvent. They 
sought recover from the defendants, who were officers and directors. 
the bank the several amounts their deposits, basing their right 
recover the statute quoted above. The defendants contended that 
the due process clause the Fourteenth Amendment the Federal 
Constitution and section the Bill Rights the State 
Constitution, which guarantees the right jury trial common law 
actions for the recovery money property were violated the 
declaration the statute that, upon failure any officer director 
examine the bank, shall held have had knowledge the in- 
solvency the bank that was failing condition the time the 
deposits were unlawfully received the bank. 

was held that the provision the statute question was not un- 
constitutional. Referring the provision the court said: 


not arbitrary edict the legislature making 
out facts which are without inherent evidential significance nor 
arbitrary perversion the rules evidence. rather statutory 
declaration substantive law. have many such rules substantive 
law touching civil liability. liabilities are imposed sub- 
stantive law, even where there little element actual wrong- 
doing negligence the part those subjected thereto. Such the 
plight stockholders insolvent bank. So, too, business partner 
liable matter law for many acts and delicts his co-partner 
his servant, although such acts delicts may have been committed 
without his knowledge assent, and even violation his wishes and 
instructions. Nothing more common than the imposition liability 
upon principal for the acts, contracts, or, torts his agent when done 
under color his agency, although the principal may have been 
sense morally culpable for such acts. 

court holds that the statute under consideration does not violate 
any provision the Federal Constitution and, view what have 
already said, the same conclusion must reached touching its validity 
when tested section the Bill Rights our state constitution, 
which guarantees the right jury trial common-law actions for the 
recovery money property. holding derelict bank officers and 
bank directors the legal consequences attaching actual knowledge 
and actual assent the unlawful receipt deposits and creation 
debts insolvent failing bank under their charge, when they 
should have known the bank’s condition, and should have taken 
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proper steps terminate its corporate wrongdoing, the court holds that 
the defendant officers and directors cannot save themselves from lia- 
bility behind screen ignorance resulting from their neglect what 
was their duty know and their duty do, and the statute does 
not offend against any provision the state 


INDORSEMENT NOTE NECESSARY 


promissory note, payable the order ‘‘myself’’ must in- 
dorsed the maker order give negotiability. holding, the 
Supreme Court Iowa, recent decision, Richardson’s Es- 
tate, 208 Rep. 374, said: 


note question what known ‘myself’ note. pur- 
ported bear the signature Mary Richardson upon the face and 
her indorsement the back. Both these signatures were put issue 
the appellee’s specific denial. The genuine indorsement the maker, 
Mary Richardson, was necessary give negotiability the note. 

Louisa County Natl. Bank Burr, 199 359, 198 
said: 

note was made payable ‘‘to the order and was 
signed appellee maker, and indorsed the back, ‘‘Levi Burr.’’ 
The note was presented appellee, and protested for nonpayment. Was 
appellee liable both maker and indorser, and did the court err 
withdrawing the second count the petition from the jury? The in- 
dorsement appellee was necessary, give negotiability the note. 
Without such indorsement, and until delivery, was mere nullity. 
Appellee could not contract with himself, and thereby become both 
debtor and creditor the same transaction. Upon indorsement and 
delivery, the note became negotiable, and appellee became bound 
maker.’ 


The Law Bank Checks 
Forged Checks 


Consideration the Decisions Defining the Rights and Liabilities the Bank 
Its Depositors and Other Parties Connection with Forged Checks 


JOHN EDSON BRADY 


NOTE. This the nineteenth series articles dealing 
with the Law Bank Checks. Subsequent articles will take 
Presentment, Protest, Collection, Clearing Houses and other phases 
this branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


106. Indorsements corporate officials, employees and other 
agents. 


Liability individual collecting forged indorsement 
true owner check. 


Rights parties where check delivered impersonator. 
109. Bank drafts delivered impersonators. 


106. Indorsements corporate officials, employees and other 
agents. 

The Negotiable Instruments Law provides that ‘‘where signature 
forged made without the authority the person whose signature 
purports wholly inoperative and rights can ob- 
tained 

Where indorsement written check complete stranger 
the transaction, for person who has found the check, 
there can, course, question but that the indorsement forgery. 
But many the wherein claimed that indorsement 
forged unauthorized appears that the indorsement was made 
employee other agent the payee. then becomes necessary 
determine whether the person indorsing had authority indorse. This 
question depends upon well established rules the law 


82. Section the Negotiable Instruments Law. 


33. Section the Uniform Negotiable Instruments Law provides follows: 
“The signature any party may made duly authorized agent. par- 
ticular form appointment necessary for this purpose; and the authority the 
agent may established other cases agency.” 
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agent’s authority indorse need not writing, but may 
And need not expressly given but may implied 
the conduct the principal where the principal permits the agent 
indorse checks payable the principal without 

But where party accepting check indorsed agent maintains 
that the agent had apparent authority make such indorsement 
reason previous course dealing, must prove that the facts giving 
authority the agent were known him. had 
knowledge such facts, could not act reliance upon them and 
therefore not position claim anything reason such ap- 
parent 

agent may have implied power indorse checks the name 
his principal where the authority indorse necessary implication 
from express authority conferred upon the agent, and where the 
duties performed the agent cannot discharged without the 
exercise such power 

While for some official, employee, corporation 
authorized indorse some form checks payable the cor- 
poration, the mere fact that person officer corporation does 
not give him the power indorse and transfer checks payable the 
order. has been held, for instance, that neither the presi- 


34. Scotland County Nat. Bank Hohn, 146 Mo. App. 699, 125 539; 
Fountain Bookstaver, 141 461, Rep. 17; Cooper Bailey, Me. 
230; Northwestern Sav. Bank International Bank, Mo. App. 205. 

Under section the Negotiable Instruments Law, adopted Kentucky 
and South Dakota, the agent’s authority must writing. See Armour Co. 
Bank Lynch, 207 Ky. 203, 268 Rep. 1091; Grant County State Bank 
Northwestern Land Co., 479, 150 Rep. 736; State Bank 
Weeks, 639, 189 Rep. 941. 


35. Exchange Bank Thrower, 118 Ga. 433, 316; Jackson Paper 
Mfg. Co. Commercial Nat. Bank, 199 Ill. 151, Rep. 136; Graton 
Knight Redelsheimer, Wash. 370, Pac. Rep. 879; Best Krey, Minn. 
32, Rep. 822. 

For other decisions involving agent’s authority see Good Roads Mach. Co. 
Broadway Bank, Mo., 267 Rep. 40; Buckley Lincoln Trust Co., Mise. 
Rep. (N. Y.) 218, 131 Supp. 105; Schwehm Chelten Trust Co., 257 Pa. 
76, 101 Atl. Rep. 93; Bristol Knife Co. First Nat. Bank, Conn. 421; Ellery 
People’s Bank, 114 Supp. 108. 


36. Jackson Paper Mfg. Co. Commercial Nat. Bank, 199 Ill. 151, 
Rep. 136. 


37. Jackson Paper Mfg. Co. Commercial Nat. Pank, 199 Ill. 151, 
Rep. 136. 


38. Dennis Metal Mfg. Co. Fidelity Union Trust Co., 365, 123 
Atl. 614; Moch Co. Security Bank, 176 App. Div. 842, 163 
Supp. 277, Aff’d., 225 723; Ward City Trust 192 61, 
585. the case first above cited, the court said: president 
corporation does not have, virtue holding the office president, any power 
indorse checks, drafts, notes and other obligations payable the corporation.” 


39. Palo Alto Mut. First Nat. Bank, Cal. App. 214, 164 
Pac. Rep. 1124; Buena Vista Oil Co. Park Bank, Cal. App. 710, 180 Pac. 
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inherent authority, that authority merely virtue the office which 
holds, indorse checks payable the corporation. bank in- 
dividual who receives check the unauthorized indorsement such 
officer will held responsible the corporation. The cashier 
bank, however, has greater inherent authority than the cashier 
business corporation. The cashier bank its chief executive officer 
and, such, ‘‘may transfer the securities the bank the usual 

Banks should wary, therefore, permitting corporate officer 
indorse check payable the corporation’s order and deposit 
his individual account. The fact check payable cor- 
poration puts the bank notice the officer’s right deal with 
it. The proper place for such check the corporation’s deposit 
account. 

Authority agent sell goods for his principal does not em- 
power him indorse checks payable the principal which receives 
and bank which collects checks such indorsements will liable 
the principal the agent misappropriates the 

Neither does authority agent make collections for his prin- 
cipal include authority indorse checks payable the principal. Any 
bank person who receives check the indorsement such 
agent assumes the risk the agent’s authority. 

Consequently, where agent, having authority collect money 
owing his principal, but express authority indorse checks re- 
ceived the course his employment, wrongfully indorses check 
payable his principal and obtains money from the drawee bank, 
some other bank, negotiates for value some purchaser, and 
uses the proceeds for his own personal benefit, the bank person taking 
the check responsible for the amount the principal, the rightful 
owner the 


Rep. 12; Independent Oil Men’s Fort Dearborn Nat. Bank, 311 278, 
142 Rep. 458. 


40. Jackson Paper Co. Nat. Bank, 199 Ill. 151, 136. 


41. Knoxville Water Co. East Tenn. Nat. Bank, 123 Tenn. 364, 131 
Rep. 447. 


42. Blair Bank, Ohio Fed. 476. 


43. United States Portland Cement Co. United States Nat. Bank, Colo. 
334, 157 Pac. Rep. 202. 

44, Schaap State Nat. Bank, 137 Ark. 251, 208 309. 

Illinois. Independent Oil Men’s Fort Dearborn Nat. Bank, 311 
278, 142 Rep. 458. 

Indiana. Robinson Bank Winslow, Ind. App. 350, Rep. 793; 
Hamilton Nat. Bank Mye, Ind. App. 464, Rep. 295. 

Kansas. Hope Vacuum Cleaner Co. Commercial Nat. Bank, 101 Kans. 726, 
168 Pac. Rep. 870. 

Minnesota. Follrath, 144 Minn. 85, Rep. 542; Deer- 
ing Co. Kelso, Minn. 41, Rep. 792. 

Missouri. Good Roads Mach. Co. Broadway Bank, Mo. App., 267 
Rep. 40; Graham United States Sav. Inst., Mo. 186. 
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some the cases appears that the principal has authorized 
his agent indorse checks payable the principal for the purpose 
depositing them the principal’s credit. the authority conferred 
upon the agent specifies indorsement such form that the check 
when indorsed the agent accordance with his authority can 
used for other purpose than deposit as, for instance, indorsement 
the order the bank which the principal’s account kept, then 
indorsement blank the agent forgery and does not transfer 
title the check. bank which, such collects check 
the agent’s indorsement blank, any other unauthorized form, 
and pays the proceeds the agent will liable for the amount the 
The collecting bank will likewise liable the principal 


Chemical Nat. Bank, 404; Johnson First Nat. Bank, Hun (N. Y.) 
124; Adler Broadway Bank, Misc. Rep. (N. Y.) 382, Supp. 402; 
Jacoby Co. Payson, Hun (N. Y.) 367; Looymans Chatham Phenix 
Nat. Bank, 121 Rep. (N. Y.) 152, 200 Supp. 898; Burstein People’s 
Trust Co., 143 App. Div. 165, 127 Supp. 1092. 

Oklahoma. Bell-Wayland Co. Bank Sugden, Okla. 67, 218 
Rep. 705. 

Tennessee. Jackson National Bank, Tenn. 154, Rep. 802. 


Graham United States Sav. Inst., Mo. 186, agent was authorized 
collect certain bills. received checks, payable his principal’s order, which 
indorsed the principal’s name and received payment from the bank upon 
which the checks were drawn, which money misappropriated. The Court held 
the bank liable, saying: “The agent’s primary duty was collect the bills, not 
the checks given adjustment the The main purpose had been accom- 
plished when had received the checks payable his principal. His duties 
collector ceased that point. His next duty was account his employers 
for the proceeds his collections and turn over the checks them, disposed 
they might adjudge proper. The indorsement the checks was 
sary incident the collection the accounts.” 

Jackson National Bank MeMinnville, Tenn. 154, Rep. 
802, was said: drummer commercial traveler, employed sell and take 
orders for goods collect accounts, and receive money and checks payable the 
order his principal, not implication authorized indorse such principal’s 
name such checks. equitable consideration can invoked soften seeming 
hardships the enforcement the laws and rules fixing liability persons 
handling commercial paper. These laws are the growth ages, and the result 
experience, having their origin necessity. The inflexibility these rules may 
make them seem severe, but them found general security.” 

45. Strong Missouri-Lincoln Trust Co., Mo., 263 1038; Standard 
Steam Specialty Co. Corn Exchange Bank, 220 478, 116 Rep. 386; 
Rosenberg Germania Bank, Misc. Rep. (N. Y.) 233, Supp. 952. 

Rosenberg Germania Bank, Mise. Rep. (N. Y.) 233, Supp. 
952, the plaintiff had authorized his bookkeeper indorse for deposit par- 
bank checks payable the plaintiff, using for that purpose rubber stamp. 
The bookkeeper wrongfully indorsed blank number checks payable the 
plaintiff and obtained cash them from saloon keeper, who deposited them 
the defendant bank, which them regular course. was held that the 
bank was liable the plaintiff for conversion the checks, and that 
the plaintiff was not estopped from denying the agent’s authority indorse 
the fact that the agent was authorized indorse for deposit rubber stamp, 
nor the fact that the bookkeeper had cashed other checks bearing the genuine 
indorsement the plaintiff. “The determination this said the court, 
establish novel precedent, but, were that the court would need 
more than herein appears determine that whenever man, because insufficient 
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where collects check the indorsement agent whose authority 
indorse the name the principal ‘‘for 

Where, however, the agent authorized indorse checks blank 
for the purpose depositing them the credit the principal, 
where authorized indorse for that purpose, and his authority 
not limited any restriction the form the indorsement, his 
indorsement blank will transfer good title one who takes the checks 
without notice that authorized indorse for deposit only. Where 
check indorsed under such circumstances and the proceeds ap- 
propriated the agent, the principal has cause action against the 
drawee bank against the party whom the agent negotiated the 
check, where such parties acted good 

This rule illustrated New York decision where appeared 
that firm Paris had authorized its agent New York indorse 
for deposit particular bank all checks received him payable 
the firm. restriction was placed upon the agent the form 
the indorsement. indorsed several checks payable the firm and 
and delivered them stockbroker for his private speculative account. 
The broker indorsed them and deposited them the defendant bank, 
which they were collected and paid over the broker. was held 
that inasmuch the agent was authorized indorse the firm’s checks, 
his subsequent wrongful diversion them did not make the original 
indorsement forgery, and since the bank had notice the fraud and 
obtained good title the checks, was not liable the payee firm.*® 

And, where attorney, expressly authorized indorse blank 
checks payable client, indorsed certain his client’s checks, de- 


schooling, occupation his workshop, other cause, employs bookkeeper 
his countinghouse work, thereby exposes himself such disposition his 
funds his bookkeeper may make under what bartender bartenders consider 
the bookkeeper’s authority.” 

Authority clerk indorse checks for certain business purposes does not 
authorize him indorse for his own use. Where clerk authorized, indorsed 
checks payable his principal and appropriated the proceeds, was held that 
the indorsements were forgeries and that the drawee bank was liable the 
drawer. Citizens’ Nat. Bank Importers’ Traders’ Bank, Hun. (N. Y.) 
607, Supp. 664. 


46. First Nat. Bank Montgomery Cotton Mfg. Co., 211 Ala. 551, 101 So. 
186; Schmidt Garfield Nat. Bank, Hun. (N. Y.) 298, Aff’d., 631. 
See also Exchange Bank Thrower, 118 Ga. 433, Rep. 316; Deri Union 
Bank, Rep. (N. Y.) 531, 120 Supp. 813. 


Wedge Mines Co. Denver Nat. Bank, Colo. App. 182, Pac. 873; 
Cluett Couture, 140 App. Div. 830, 125 Supp. 813; Salen Bank 
State New York, 110 App. Div. 636, Supp. 361; Mills 
Nassau Bank, Mise. Rep. (N. Y.) 243, 102 Supp. 1119; McCabe Hanger 
Mfg. Co. Chelsea Exchange Bank, 183 App. Div. 441, 170 Supp. 
759. See also Harry Lasker, Inc. Mutual Bank, 194 Supp. 379, 
action the drawer against the drawee bank which was held that the bank 
was not liable. 


48. Salen Bank the State New York, 110 App. Div. 636, 
Supp. 361. 
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posited them his personal account and misappropriated the proceeds, 
was held, that the collecting bank was not liable the 

Authority agent indorse specified instrument, specified 
instruments will not extended implication other instruments. 
For instance agent authorized indorse and collect particular 
draft not impliedly authorized indorse check, payable his 
principal, which receives payment the draft. bank which, 
such collects the check upon the agent’s indorsement will 
responsible the principal, the payee the draft, for the 
And authority receive negotiable paper does not imply authority 
indorse it. For instance, power attorney ‘‘receive and receipt 
for all pay and allowances,’’ and ‘‘to sign name any receipt, pay- 
roll, voucher, other such dues,’’ does not authorize the 
attorney fact indorse drafts received payment the amount 

principal’s name, the bank need not have actual notice the agent’s 
authority indorse the time the deposit. entitled the 
benefit any facts which inquiries his authority would have 
elicited. Thus, where agent firm indorsed and deposited his 
private account, check payable the order the firm, afterwards 
misappropriating the proceeds, was held that the bank was not liable 
the firm, appearing that inquiry the agent’s authority had 
been made, facts would have been disclosed which would have justified 
the bank believing that the agent was acting within his 

The principal may ratify his agent’s unauthorized act indorsing 
check payable the principal failing object within reasonable 
time after learning the facts. such the bank which 
collects the check and pays the proceeds the agent will not re- 
sponsible the principal the agent appropriates the 


49. Mills Nassau Bank, Misc. Rep. 243, 102 Supp. 1119. this 
the court said that the application which the agent made the funds thus 
placed his was more concern the bank than would the dis- 
position cash which might have received for the check under the authority 
given him. 


50. Jennings President Directors Manhattan Co., 203 App. Div. 
802, 197 Supp. 401. 


51. National Corn Exchange Bank, How. Pr. (N. Y.) 203, 
Aff’d., How. Pr. 720. similar effect Porges Mortgage Trust 
Co., 203 181, Rep. 424. 


52. Buckley Lincoln Trust Co., Rep. 218, Supp. 105. 


53. Co. Bank Sugder, Okla. 67, 218 Pac. Rep. 705. But 
see Moch Co. Security Bank, 176 App. Div. 842, 163 Supp. 277, 
Aff’d., 225 723. 
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Liability individual collecting forged indorsement 

true owner check. 

The ordinary purchaser check stands the same position 
does the collecting bank when receives the check under forged in- 
that say, person who receives check which the 
payee’s indorsement forged, though takes the check without notice 
irregularity and gives value therefor, answerable for the amount 
the check action the payee. instance this kind the 
bookkeeper the plaintiffs, who were wholesale merchants, forged the 
indorsements checks which were payable the plaintiffs and de- 
livered them for value the defendant, who thereafter collected them 
from the banks which they were drawn. was held that the de- 
fendant was liable action the plaintiffs; the forged indorse- 
ments were nullities and the defendant could not successfully the 
title the true owners the 

Where agent having written authority collect money owing 
his principal, but authority indorse paper his principal’s name, 
wrongfully indorsed check payable the principal’s order and ne- 
gotiated settlement his private debt, smaller than the amount 
the check, taking the check for the balance which collected, 
was held that the principal could recover from the person whom 
the agent negotiated the And where check, payable the 
plaintiff, which had been lost the mail, was transferred the de- 
fendant forged indorsement payment for merchandise and the 
defendant collected the check, was held that the defendant was liable 
the plaintiff for the amount the 


108. Rights parties where check delivered impersonator. 


The general rule regard the liability bank, which pays 
check upon forgery the payee’s indorsement, has previously been 
expressed. Its effect that the drawee bank, such case, pays its 
peril and cannot charge against the account the drawer the amount 
check, which has paid. There interesting line decisions 


Meyer Rosenheim Co., Ky. Rep. 2314, 115 Ky. 409, 
Rep. 1129. 

Blum Jr.’s Sons Whipple, 194 Mass. 253, Rep. 501, the 
plaintiff, corporation engaged the wholesale liquor business, had agent, 
who indorsed without authority check payable the corporation and persuaded 
the defendant cash it. was held that the defendant was liable the cor- 
poration for the amount the check. 

Where check, payable the plaintiff, was stolen from him while slept, 
indorsed with his name and negotiated, was held that the plaintiff could recover 
the amount from bona fide purchaser the Warren Smith, 
Utah 455, 100 Pac. Rep. 1069. 


55. Jacoby Payson, Hun (N. Y.) 367. 


56. Allen Mendelsohn Son, 207 Ala. 527, So. 416. See also 
Shaffer McKee, Ohio St. 526. 
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which apparently constitutes exception this rule. least these 
decisions present exception the extent that they hold that the 
drawee bank not liable the drawer, where, under certain circum- 
stances, has paid his check, although appears that the check was not 
indorsed the person named payee the check, nor his au- 
thority. 

With slight variations the facts which these decisions involve are 
follows: impostor, and usually stranger the community, rep- 
resents that and that role obtains fraud check from 
payable his order. the drawer, generally aware the 
fact that there such person but does not know him personally. 
After obtaining the check wrongfully places B’s indorsement upon 
the check and collects the amount from the bank which drawn. 
Then the question arises whether the drawee bank the de- 
positor should stand the loss. the weight authority held that 
the indorsement the check the impersonator, the name which 
has assumed for the purposes fraud such not forgery 
and that the drawee bank protected 

these cases the indorsement cannot regarded forgery 
render the drawee liable the drawer because the drawer intends 
the check indorsed and negotiated collected the person with 
whom deals and whom delivers the check. The impersonator 
guilty crime, but the crime not that forgery. rather 
obtaining money under false pretenses. 

The liability the drawee bank the same whether the person im- 
personated person actual existence person existing only 
the imagination the impostor, created him for the furtherance 
his own wrongful 

appears, however, that the drawer check does not deal with 
the impostor the full belief that dealing with the real person 
named payee the check, but leaves the drawee bank deter- 
mine whether not payment made the correct party, then in- 

57. United States National Exchange Bank, Fed. 163; Cureton 
Farmers’ State Bank, 147 Ark. 312, 227 Rep. 423; Hoge First Nat. Bank, 
App. 501; Metzger Franklin Bank, 119 Ind. 359, Rep. 
Meridian Nat. Bank First Nat. Bank, Ind. App. 322; Rep. 608; 
Meyer Indiana Nat. Bank, Ind. App. 354, Rep. 596; Emporia 
Nat. Bank Shotwell, Kans. 360, Pac. Rep. 141; Levy Salomon 
Bank America, La. Ann. 220; Crippen Lawrence Co. American Nat. 
Bank, Mo. App. 508; Sherman Corn Exchange Bank, App. Div. 84, 
Supp. 341; Hartford Greenwich Bank, 157 App. Div. 448, 142 
Supp. 387, Aff’d. 215 726; McHenry Old Citizens’ Nat. Bank, 
Ohio 203, Rep. 395; Land-Title Trust Co. Northwestern Nat. Bank, 
196 Pa. 236, Atl. Rep. 420; Townsend, Oldham Co. Continental State Bank, 


Texas, 178 Rep. 564. See also Western Union Tel. Co. American State 
Bank, Tex., 277 Rep. 226. 


58. Greenwich Bank, 157 App. Div. 448, 142 Supp. 
387, 215 726. 


4 
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dorsement the impostor forgery and the drawee bank not pro- 
tected making such payment.5® 

One scheme, which seems find frequent use among those who per- 
petrate frauds this character, assume the name person who 
owns real property place distant from the scene action, and 
apply for loan money upon the security the property. the 
lender, after satisfying himself the validity the security, pays 
the money the impersonator the form check, the latter 
generally able without great difficulty identify himself the payee 
named the check and collect thereon. This device was resorted 
Indiana where the court, holding that the drawee bank 
was not responsible the drawers for the amount the which 
paid upon indorsement the impersonator, said: ‘‘The person 
whom appellants (drawers) ordered their funds paid was the one 
whom they were paid. They were deceived his true name. They 
were mistaken his ownership property and character. ob- 
tained the check gross fraud, but had the right payment be- 
tween himself and the bank, having notice the fraud, 
the transaction which was practised.’’ 

expressed Indian where one who had stolen cer- 
tain cattle assumed the name Smith, and sold the cattle, re- 
ceiving therefor check payable the order Smith, which 
indorsed and collected ‘‘The check was received the identical person 
individual whom its drawer intended deliver it, and was 
that person indorsed the name which was issued him. Even 
the drawer did not have mind the payee any other different in- 
dividual.’’ 

59. Western Union Tel. Co. Bank, Colo. App. 229, 
115; Dodge National Exchange Bank, Ohio St. 234, Ohio St. Gold- 
berg People’s Bank Sav. Co., Ohio 163. But see Old 
Citizens Nat. Bank, Ohio St. 203, Rep. 395. 

Dodge National Exch. Bank, Ohio St. government certificate 
indebtedness payable Dodge was stolen and presented the thief 
Dodge. check payable the order Dodge, was delivered 
the thief the assurance that would identify himself Dodge the 
drawee bank. succeeded doing this and collected the check. was here 
held that the drawee bank was liable the payee named the and 
check after having paid the check forged indorsement. could not 
claimed this that the check was paid the person whom the drawer 


intended paid. The intention was order payment Dodge and 
was left the bank identify the holder the check Dodge. 


60. Meyer Indiana Nat. Bank, Ind. App. 354, Rep. 596. 


61. Meridan Nat. Bank First Nat. Bank, Ind. App. 322, Rep. 
247, Rep. 608. 

Robertson Coleman, 141 Mass. 231, Rep. 619, was said: 
“The name person the verbal designation which known, but the 
visible presence person affords surer means identifying him than his name. 
The defendants, for valuable consideration, gave the check person who said 
his name was Charles Barney, and whose name they believed Charles Barney, 
and they made payable the order Charles intending thereby the 
person whom they gave the check.” 
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These decisions also apply the rule that, where one two innocent 
persons must suffer loss the fraud misconduct third person, 
who first reposes the confidence and commits the first oversight must bear 
the loss, and hold that, under this rule, the drawer check delivered 
impersonator estopped his own lack caution demand 
payment the drawee bank, when the latter has paid out the drawer’s 
money the impersonator’s 

Under the rule that, where person draws his check and delivers 
impostor, believing him the payee named the check, the 
indorsement the check such impostor does not constitute forgery, 
held that drawee bank, having paid check under such 
stances bank which innocently handled the check for collection, 
recover the money thus the collecting bank, 
having made good the amount the drawee upon discovering the fraud, 
recover the money from the person whom was paid where the latter 

New York distinction drawn between cases where the draft 
delivered the impersonator person and cases where the draft 
sent him mail, being held the latter class cases that the in- 
dorsement the impersonator has the effect forged indorsement 
and does not pass good title the 

The decisions which hold that the indorsement impersonator 
transfers good title the check have been criticized least one 
The Supreme Court Rhode Island expresses itself the fol- 
lowing language: ‘‘These cases lose sight the distinction between real 
and fictitious persons. the latter case there nobody inquire 
about; one, fact, one the mind one party 
other than the person with whom dealing. the case real 
person, however, one party, having him mind, satisfies himself about 
the responsibility such party and supposes that dealing, not 


62. McHenry Old Citizens’ Nat. Bank, Ohio St. 203, 395. 

States National Exchange Bank, Fed. Rep. 163. this case, 
where post office official delivered check one who presented order for 
money, and succeeded passing himself off the payee named the order, 
the court, holding that the drawee bank was not liable the United States for 
the amount the check which subsequently paid, after having the holder 
satisfactorily identified, said: the drawer and drawee equally 
innocent, the loss should fall upon that one who, his act, has been the occasion 
the loss.” 

63. Central Nat. Bank Nat. Metropolitan Bank, App. 391; Land 
Title Trust Co. Northwestern Nat. Bank, 196 Pa. 230, Atl. Rep. 420. 

64. Karoly Construction Co. Globe Savings Bank, Ill. App. 225; 
Uriola Twin Falls Bank Trust Co., Idaho 332, 215 Pac. Rep. 1080. But 
see Rossi National Bank Commerce, Mo. App. 150. 


65. Palm Watt, Hun (N. Y.) 317; Mercantile Nat. Bank Silverman, 
148 App. Div. 132 Supp. 1017, Aff’d., 210 567. See also Bank 
Italy First Bank Kern, Cal. App. 319, 231 Pac. Rep. 44. 


q 

q 

q 
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with the person who fact before him, but with the one whom has 
mind and whom the one before him falsely 

the Rhode Island case referred appeared that one Potter, 
representing himself Haskell, applied Tolman for loan, giving 
Haskell’s residence and occupation his own. Tolman, after making 
inquiries, gave Potter check payable the order Haskell, which 
Potter indorsed and cashed. holding that the drawee bank was liable 
Tolman, the drawer, the court relied upon the Negotiable Instru- 
ments Law and stated the opinion: ‘‘The signature this 
clearly one ‘made without the authority the person whose signature 
purports be,’ and, therefore, ‘wholly inoperative.’ This being 
so, the defendant cannot justify its action under it, there being evi- 
estop his present claim. the case stood, the plaintiff had ordered the 
money paid Haskell. The bank had not paid it. The fact that the 
plaintiff had been imposed upon did not relieve the bank from its duty 
see that the money was paid according 


109. Bank drafts delivered impersonators. 


some appears that person has purchased bank draft 
and delivered it, usually mail, the person whom assumed 
the payee. Later discovered that the draft was received and col- 
lected impostor. such circumstances held that the pur- 
chaser the draft cannot hold the bank which issued the draft liable 
for the amount. 

one such instance the executor estate received letters pur- 
fact the legatee, who, seems, was the sister the executor, was dead, 
the executor being ignorant this fact, and the letters were written 
her husband. the letters payment the legacy was demanded and 
the executor purchased draft from the defendant bank, payable the 
order the legatee, which forwarded letter addressed the 
legatee. The husband forged her indorsement and obtained the money. 
was held that the executor was not entitled, under these circumstances, 
recover from the defendant 


66. Tolman American Nat. Bank, 462, Atl. Rep. 480. 

67. The Negotiable Instruments Law Act) provides that 
“where signature forged made without authority the person whose 
signature purports be, wholly inoperative and right retain the 
instrument, give discharge therefor, payment thereof against 
any party thereto, can acquired through under such signature, unless the 
party, against whom sought enforce such right, precluded from setting 
the forgery want authority.” 

68. States First Nat. Bank, Pa. Super. Ct. 256; the opinion was 
said: “It observed that the case before not that lost check 
draft upon which payment has been secured forged indorsement. The draft 
this case was forwarded the plaintiff one who was impersonating the 
plaintiff’s dead sister. was imposition perpetrated correspondence. The 


4 

7 

q 

4 
q 
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likewise held that the purchaser bank draft cannot hold the 
bank which the draft drawn liable where appears that the draft 
paid the wrongful indorsement impersonator. 

Kansas person assumed the name another party 
who owned certain land and applied the letter for loan, 
offering the land security. The plaintiff purchased draft upon the 
defendant bank, payable the order the person whose name the 
application was made, and forwarded it. The draft was subsequently 
paid upon indorsement the impersonator and was held that the 
drawee bank was not liable the plaintiff. has also been held 
ease, involving similar facts, except that the aplication for the loan was 
made person who actually bore the same name the person rep- 
resented himself be, that, where the lender forwarded draft, which 
was collected the impersonator, the drawee bank was not liable 
the also held that the bank, which collects bank 
draft, delivered impostor, not liable the purchaser the 


the other hand, one who purchases bank draft the indorse- 
ment impersonator good faith before maturity and for value 
may enforce against the bank which 


plaintiff, fact, dealt with the husband the deceased, Rebecca Vincent, believ- 
ing his correspondent the true Rebecca Vincent. the husband the draft 
was sent the the impersonator, his direction, the draft 
was indorsed with the name Vincent. The payment was thus made 
the identical person whom the draft was sent the plaintiff. The loss 
the plaintiff this case the result the deception practiced upon him. 
allow him now recover from the bank would shift the responsibility for 
failing discover the deception, from the plaintiff the bank from whom 
bought the draft; throw upon the bank the risk antecedent fraud 
practiced upon the purchaser the draft which the bank had neither knowledge 
nor means knowledge.” 


69. Emporia Nat. Bank Shotwell, Kans. 360. 
70. Hoge First Nat. Bank, Ill. App. 501. 


71. posing B’s brother, had lawyer write for money, which sent 
the form bank drafts. indorsed the drafts the bank, which collected 
them. was held that could not recover from bank. Maloney Clark, 
Kans. 82. 

The disbursing agent for the executor estate held distributive share for 
one Peter Brubaker. entered into correspondence with impostor 
Lincoln, Neb., signing himself Peter Brubaker, belief that 
person entitled the money and finally purchased bank draft, payable Peter 
Brubaker and mailed the impostor Lincoln, Neb. Defendant bank pur- 
chased the draft, indorsement the latter Peter Brubaker and collected 
it. was held that the purchasing bank acquired good title the draft and 
was not accountable for its proceeds the disbursing agent who indorsed 
Brubaker. Hoffman American Exch. Nat. Bank, Neb. (Unoff.) 217, 222, 
Rep. 112. 

72. Heavey Commercial Nat. Bank, Utah 222, Pac. 727; Jamieson 
Heim, Wash. 153, Pac. Rep. 165. See also First Nat. Bank 
American Exchange Nat. Bank, App. Div. 349, Supp. 58, 
Aff’d., 170 88, Rep. 1089. 


(To continued) 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


DRAWER CHECK DISCHARGED 
DELAY PRESENTMENT 


Northern Lumber Co. Clausen, Supreme Court Iowa, 208 
Rep. 


July 24th, the defendant delivered the plaintiff check 
drawn bank Estherville, Iowa, which town the plaintiff 
was located. The plaintiff forwarded the check bank Minne- 
apolis, about 200 miles distant, and the drawee bank failed July 
28th, before the check was presented. was held that the defend- 
ant, the drawer, was discharged from liability under the Negotiable 
Instruments Law which provides that check must presented for 
payment within reasonable time after its issue the drawer will 
discharged from liability the extent the loss caused the delay. 


Action foreclose mechanic’s lien. trial, the district court 
refused the prayer plaintiff’s petition and dismissed the same. Plain- 
tiff appeals. Affirmed. 

Morse Lee, Estherville, for appellant. 

Herrick, Estherville, for appellees. 


ALBERT, J.—Appellant corporation, with its principal place 
business Estherville, Iowa, engaging the sale lumber and build- 
ing materials. has local yard Gruver, Iowa, small town miles 
distant from Estherville. 

the spring 1923 appellee Clausen bought lumber and building 
material from appellant under contract, the bill for which amounted 
approximately $3,125. Various payments were made the account, 
and July 24, 1923, appellee executed and delivered appellant his 
for $600, drawn the Estherville State Bank Estherville, 
Iowa. This check was delivered one Anderson, the agent appell- 
ant Gruver, who, the same day, transmitted the general office 
Estherville. This check was not then presented the Estherville 


similar decisions see Banking Law Journal Digest (Third 


Edition) 1077. 
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Bank for payment, but, the same day, was forwarded ap- 
pellant the First National Bank Minneapolis. reached the 
Minneapolis bank July 25th, which date the Minneapolis bank 
mailed the Estherville State Bank. The record silent the 
time said check reached the Estherville State Bank. stipulated 
that the Estherville State Bank closed its doors July 28th, and was 
taken over that time the state banking department. The $600 
was protested and returned the state bank examiner the 
First National Bank Minneapolis. also stipulated that the 
time said check was drawn, and all times thereafter, Clausen had 
deposit, the Estherville State Bank, sum much excess the 
amount for said check. The Minneapolis bank returned the 
the appellant Estherville. 

the time the $600 check was delivered, appellant credited Clausen’s 
account with that amount, but said check was not charged back 
Clausen when was protested. August 1923, Clausen gave ap- 
pellant check for $500, and August 6th following gave another 
for $500. Appellant disposed these two checks deducting 
$600 therefrom, take the old check, and crediting Clausen’s ac- 
count with the remaining $400. out this transaction that the 
differences between these parties arise. The balance the account has 
been paid full. 

The first question raised the case necessitates reference the 
pleadings. Appellant filed mechanic’s lien, and this action seeks 
foreclose the same. alleges balance due $586.35. The ap- 


pellee answers, denying the indebtedness, and alleges that delivered 


the appellant, apply this account, two checks for $500 each, 
and that for said checks received credit his account for only $400. 
says that therefore his account paid full and asks that appell- 
ant’s petition dismissed. reply was filed appellant the an- 
swer appellee. The claim appellant that had oral under- 
standing with appellee that these two checks, amounting $1,000, were 
applied exactly did apply them, wit, $600 take the 
protested check, and $400 account. further contends that, even 
there were such oral agreement, had the right, under the law, 
make aplication saw fit, long received direction whatever 
from the debtor the application made the payments. 

Both sides argued the question waiver and estoppel and confession 
and avoidance, and the question whether not the affirmative al- 
legations the appellee’s answer should have had reply the nature 
confession and avoidance plea waiver and estoppel behalf 
the appellant before would entitled make either the above 
claims. not deem this question very material importance 
the determination this case. Boiled down, appellant’s claim that 
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appellee owed the sum approximately $600. The appellee says that 
paid this amount the check for $600 above referred to. The- 
burden proof the appellant, this instance, prove his claim 
unpaid, and entitled meet any evidence appellee proving pay- 
ment any evidence available which shows nonpayment. Therefore, 
when appellee tendered his evidence showing payment these two- 
$500 checks, the burden still rests the appellant, and has the right 
introduce any evidence which will sustain his burden proving the- 
account unpaid. are therefore the opinion that appellant had 
the right show that, even though this money was paid him, such 
payment was not made apply the account controversy, and that 
therefore reply was necessary. 

testimony regarding agreement that the protested $600 check 
was paid deducting that amount from the two checks 
the $1,000 payment, the evidence hopeless conflict. our opinion 
that appellant has not sustained his burden showing said 
and therefore must fail the claimed agreement. 

the claim appellee that the balance said account has 
been paid the $600 check above referred to. bottoms this. 
contention the proposition that, having issued the check the 24th 
July, 1923, the Estherville Bank, Estherville, the principal 
place business appellant, appellant had presented said check for 
payment the Estherville Bank within reasonable time after receipt 
same, would have been paid full; but the bank which the 
check was drawn was closed and the check dishonored through the negli- 
gence appellant, and the loss caused thereby therefore appellant. 
other words, the check had been presented the Estherville Bank 
the day was received, the day thereafter, the evidence shows 
would have been paid full. Instead presenting it, appellant for- 
warded the check the First National Bank Minneapolis, some 200° 
miles distant, and, far the record shows, was not fact presented 
the Estherville Bank until after had closed its doors. 

Section 9647, Code 1924, which identical with section 3060a186, 
Supp. reads: 


check must presented for payment within reasonable time- 
after its issue, the drawer will discharged from liability thereon 
the extent the loss caused the delay.’’ 


The question therefore is, What reasonable time for the presenta- 
tion check under the above section the statute? and, secondly, 
applied this case, Was this check presented within reasonable 
after its issuance? not presented, then the drawer released from 
liability, and would entitled charge the same against the appell- 
ant, or, other words, have credited his account, regardless 
whether appellant received the proceeds the check. Forwarding 
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check circuitous route may, general rule, said constitute 
negligence, except where the check reaches its destination soon 
sent direct the bank. Brady’s Law Bank Checks, 101, 
Corpus Juris, 543, 754; Savings Bank Moodie, 110 29, 113 
476, 135 Iowa, 685. may said passing that are not deal- 
ing with the question the indorser check the instant case. 

well-settled proposition law that, where person receives 
check the town where the drawee bank located, must presented 
the close the next business day. Brady’s Law Bank Checks, 
98, 72; Corpus Juris, 753, 754. Ordinarily the question 
whether presentation check has been made within reasonable time 
fact question. This case being equity, and triable novo here, 
application the above rules governing such matters, are abund- 
antly satisfied that said check was not presented within reasonable 
time, provided for the above-quoted section the Negotiable In- 
struments Law. This being true, the loss which occurred must fall 
upon the appellant. The loss having fallen appellant, the $600 bal- 
ance due account, represented said check paid; therefore, there 
would right the part appellant take the $600 out the 
$1,000 offset the $600 check. The ruling the district court dis- 
missing the appellant’s petition was right. 

Affirmed. 


BANK NOT ENTITLED PERCENTAGE 
NOTES COLLECTED GUARANTOR 


Liscomb State Savings Bank Leise, Supreme Court Iowa, 207 
Rep. 330 


The defendant sold shares stock the plaintiff bank and 
guaranteed payment each piece commercial paper owing the 
bank the time the sale the extent per cent. The de- 
fendant thereafter paid per cent. the amounts due certain 
notes and took possession the notes. The plaintiff bank, contend- 
ing that some the notes were secured and that the defendant had 
others brought this action accounting the 
bank for per cent. the notes collected the defendant, for 
which held security. It. was held that while the bank was en- 
titled per cent. the amount received the defendant, 
was entitled per cent. the amount collected any the 
notes the bank; and since appeared that the amount which 
the defendant was entitled account notes collected the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 468. 


4 


THE BANKING LAW JOURNAL 437 


was greater than the amount the bank was entitled receive from 
notes collected and security realized him, the bank was not en- 
titled recover. 


Action require defendant account for percentage certain 
promissory notes which claimed collected. The district court 
dismissed the plaintiff’s petition, and plaintiff appeals. Affirmed. 

Farber, Marshalltown, for appellant. 
Van Law, Marshalltown, for appellee. 


ALBERT, J.—The question here involved arises out the same 
transaction involved the case Tucker Leise, 206 258, de- 
cided the last term this court. The facts need not detailed 
further than necessary for determination the questions involved. 

and Tucker bought from Henry Leise shares stock 
what was then the State Savings Bank Iowa (which has 
since become the Liscomb State Savings Bank), and guaranteed the 
payment all outstanding paper the extent per cent. each 
piece commercial paper owing said bank the time. was 
called upon make good this guaranty from time time, and, when 
called upon, paid per cent. the amount due the paper, with 
interest, and took possession these notes which made these pay- 


ments. The claim appellant that some the said notes had se- 


curity and that Leise collected different sums others said notes. 

This action equity for accounting appellant for per cent. 
the notes thus collected Leise, which realized the se- 
surity. The district court refused the appellant the relief for which 
prayed. The matter involved herein not difficult solution. ap- 
parent that any given note, when Leise paid per cent. thereof, 
was interested that note that amount, but the bank was still the 
owner and holder per cent. thereof. 

Turning the record find five these notes controversy 
that the appellee, Leise, has collected the sum $601.65, and has his 
hands Liberty bonds the amount $300, which, being worth par, make 
the total receipt him these notes $901.65. our holding that 
the bank entitled per cent. the amount thus collected him 
the sum $63.12. The record, however, shows that out the same 
transaction the bank has collected the Arney note the sum $231.02. 
Out this amount the bank entitled retain only per cent., leaving 
its hands the sum $214.85 due the appellee, Leise. The Arney 
note one those which appellant lists having been turned over 
appellee, and which asks recover the per cent. Appellant 
concedes and have heretofore held that each these notes the 
bank had per cent. interest and the appellee per cent., and, this 
being matter accounting between these parties, therefore ap- 
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parent that appellee does not owe the appellant anything, but the ap- 
pellant, fact, owes Leise the difference between $214.85 and $63.12. 
Appellee, however, has not asked for judgment therefor, but under 
this showing the appellant not entitled judgment against the ap- 
pellee prayed, and the action the district court dismissing its 
petition was right. 

Affirmed. 


ASSESSMENT SURPLUS AND UNDIVIDED 
PROFITS SAVINGS BANK STATE 
TAX COMMISSIONERS INVALID 


Doyle Lafayette Savings Bank, Appellate Court Indiana, 150 
Rep. 619 


view the Indiana statute expressly delegating the county 
board review the power assess savings banks, assessment 
surplus and undivided profits savings bank the State Board 
Tax Commissioners illegal although section Chapter 
the Acts 1919 directs assessment thereof the same manner 
surplus and undivided profits national and state banks and sec- 
tion directs the State Board Tax Commissioners make assess- 
ments capital stock national and state banks and provides that 
surplus and undivided profits shall taken into consideration 
determining the true cash value the stock. 


Suit the Lafayette Savings Bank against John Doyle and an- 
other. From Judgment for plaintiff, defendants appeal. Affirmed. 

Ele Stansbury, Williamsport, Myers, Gates Ralston, Indian- 
apolis, and Flanagan Hendegar, Lafayette, for appellants. 

Stuart, Simms Stuart and Allison Stuart, both Lafayette, 
Walker Walker, Evansville, Harry Baker, Terre Haute, and 
Anderson, Parker, Crabill Crumpacker, South Bend, for appellee. 


REMY, J.—Suit the Lafayette Savings Bank, appellee herein, 
against appellants, the county auditor and county treasurer, respectively, 
Tippecanoe county, enjoin the collection certain taxes levied 
against such bank. The cause having been put issue, the court made 
special finding facts, and stated its conclusions law thereon 
favor appellee, and rendered judgment accordingly. 

Among other things, the court found that ‘‘the Lafayette Savings 
Bank corporation organized and existing under and pursuant the 
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act May 12, 1869 (Laws Sp. Sess. 1869, 51), entitled ‘An act 
provide for the organization savings banks, and the safe and proper 
management their and that the State Board Tax Com- 
missioners its first session the year 1919, and the month 
April that year, made assessment for taxation upon the surplus 


and undivided profits the Lafayette Savings Bank, and that the taxes 


thus assessed were certified appellant Doyle auditor 

urged appellee that the tax assessment controversy 
illegal and void for the reason that the State Board Tax Commis- 
sioners had authority make should have been made, 
all, the board review Tippecanoe county. appellee right 
this contention, will not necessary consider other questions 
presented, and the judgment must affirmed. 

The State Board Tax Commissioners creature the Legisla- 
ture, and like other statutory boards possesses only such powers are 
upon legislative enactment. Bell Meeker (1906) 
641, Ind. App. 224. follows, that the powers conferred upon 
the board can only exercised the manner prescribed law. Gray 

The question presented involves the construction certain sections 
the tax act 1919. Acts 1919, 198, (section 10139b seq., 
Burns’ Supp. 1921). Section such act provides: 


surplus and undivided profits-of all savings banks the state 
Indiana shall assessed for taxation the same manner the sur- 
plus and undivided profits national and state banks the state 
Indiana; and the taxes assessed against said surplus and undivided 
profits shall paid said savings 


There provision the tax laws the state for the taxation 
the surplus and undivided profits national and state banks separate 
and apart from the taxation the capital stock. Under the statute 
tion 76, Tax Act 1919, 198, 59, supra) the assessment national 
and state banks must made the State Board Tax Commissioners, 
and must upon the stock. The only reference the statute 
the taxation the surplus and undivided profits that they shall 
taken into consideration ‘‘in determining the true cash value’’ the 
shares stock. Appellee being savings bank organized under the act 

the contention appellant that the surplus and undivided 
profits savings banks are ‘‘assessed for taxation the same 
the surplus and undivided profits national and state 
banks, provided the provision section above, must follow 
that the taxes were properly assessed the State Board Tax Com- 
missioners. Since there provision the law for the taxa- 
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tion the surplus and undivided profits national and banks, 
except above indicated, the meaning section might not clear, 
should limit consideration the provision the section relied 
upon appellants, even the entire section; but when the further. 
provision section 74, that ‘‘all savings banks shall make the 
same reports surplus and undivided taken 
nection with sections 107 and 108, Acts 1919, 198, 59, supra, there 
little doubt its meaning, for the provision requiring savings 
banks make ‘‘the same reports’’ national and state banks 
not extended mean that these reports shall made the same 
taxing authorities. Section 107, Acts 1919, 198, 59, supra, states 
whom such reports shall delivered. This section with section 108, 
Acts 1919, page 198, 59, supra, provides the machinery, and refers 
the taxing authorities who shall have charge the assessment the 
surplus and undivided profits savings banks, but the manner de- 
termining and fixing the true cash value thereof must the same that 
followed the state board fixing the assessed value shares stock 
national and state banks. Section 76, Acts 1919, 198, 59, supra, 
has with the institutions therein named, and specifies whom the 
statements made such institutions shall delivered, and provides 
the steps thereafter taken leading appraisement the State 
Board Tax Commissioners. 

will observed that sections 107 and 108 the act, Acts 1919, 
198, 59, supra, the power assess savings banks expressly dele- 
gated the county board review. follows that the State Board 
Tax Commissioners had authority make the assessment contro- 
versy, and that the same therefore illegal and void. 

Affirmed. 


TRANSFEREE ENTITLED RECOVER 
STOCK SUBSCRIPTION NOTES 


Omaha Steel Works Martin, Supreme Court Colorado, 243 Pac. 
Rep. 619 


The plaintiff sold and delivered rubber company which 
planned engage business Sioux City, Ia., quantity 
structural steel, and accepted payment therefor certain stock 
subscription notes held the rubber company. The plaintiff later 
sued the makers the notes and they defended the ground that 
the rubber company obtained the notes fraud. The court held 
that the plaintiff was not put notice any infirmity the notes 
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any defect the title the rubber company knowledge that 
the notes were given for stock subscriptions, the fact that the 
notes were indorsed ‘‘without recourse,’’ the fact that the 
plaintiff, which was permitted select the notes which took 
payment for the steel from several hundred stock subscription notes, 
selected notes made persons residing Colorado instead notes 
executed residents Iowa. was further held that the plaintiff, 
being holder due course, was entitled recover the notes, 
and accordingly judgment for the defendants was reversed. 


Four consolidated actions, each the Omaha Steel Works Co. 
plaintiff against Martin the first cause, against Theiss 
the second cause, against Eber Newman the third cause, and 
against Adolf Neugebauer the fourth cause. Judgment each case 
for defendant, and plaintiff brings error each case. Reversed and re- 
manded, with directions enter judgment for plaintiff. 

Glenn Venrick, Omaha, Neb., and Marshall, Jules- 
burg, for plaintiff error. 

Skiles, Neb., and Rolfson Hendricks, Jules- 
burg, for defendant error. 


ALLEN, cause consolidation four actions, each 
upon promissory note. The verdicts and judgments were for defend- 
ants respectively. The Omaha Steel Works was the plaintiff each 
case, and brings the four cases, consolidated, here for review. 

Each note question was made and executed one the defend- 
ants, the fall 1920, and delivered the payee, the Zonta Tire 
Rubber Co., concern which, according the representations its 
agents, intended engage the manufacture automobile tires 
Sioux City, Iowa. The business, however, was never established. 

According the pleadings, the evidence, and the verdict, the rubber 
company obtained the notes question fraud predicated upon false 
the principal one relied upon being that the rubber com- 
pany ‘‘had rubber and fabric operate its factory for long time, and 
had hand money sufficient erect and equip its factory and for all 
The controversy present with regard whether 
plaintiff was holder due course. 

The plaintiff was the business selling structural steel. made 
contract with the rubber company deliver structural steel for 
the sum $6,500, and accept therefor that amount notes held 
the rubber company said notes selected officer the steel 
from several hundred stock subscription notes then held 
the rubber company. This contract was carried out, and the steel was 
manufactured into the form needed for the contemplated factory and de- 
livered the rubber company. From the evidence, undisputed 
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fact that the steel company paid adequate consideration for the 
notes. fact, the steel was full payment for the notes. 

Where the burden showing due course cast the plaintiff, 
sustains that burden proof payment full value. Delaney 
Brownwood, 213 578, 579, Colo. 83, 86. that case was said: 


Upon proof full payment, presumption innocence 
prevails again, before the proof defective title, subject, course, 
refutation further evidence. This reasonable, for who, with 
edge that was paid invalid, would buy note full 


The plaintiff sustained the burden the way above mentioned. The 
plaintiff also sustained the burden showing the full details the 
transaction, from which there cannot rational inference knowl- 
edge bad faith its part. The defendants offered evidence 
plaintiff’s testimony that respect, but they argue that, from 
certain disclosed plaintiff’s evidence, the jury could 
infer that plaintiff did not take the notes good faith. are unable 
agree with that contention. 

said that plaintiff knew that these notes were given for stock sub- 
but that fact not evidence that plaintiff knew, would 
even suspect, that there was any defense against the original payee, es- 
pecially when plaintiff ascertained that the rubber company was well 
managed and its future prospects appeared promising. 


the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity defects 
knowledge such facts that his action taking the instrument 
bad Section 4519, 1908; section 3873, 

1921. 


The defendants point out that the notes were indorsed ‘‘without re- 
That, itself, not sufficient put purchaser inquiry. 
J.517. Neither are there any facts this case which make this cir- 
one indicating bad faith the part plaintiff. 

also emphasized that the steel company picked out five notes 
made persons Colorado instead selecting notes Iowa makers. 
There significance that fact, against plaintiff, view the 
explanation given plaintiff for the selection. Plaintiff’s president 
was informed that the makers the Colorado notes were neighbors 
the rubber company’s president, were interested the success the 
concern, and ‘‘certain ones them were 

would serve useful purpose lengthen this opinion com- 
menting various circumstances disclosed the record. our 
opinion there nothing the evidence even arouse suspicion that 
there was any bad faith the part plaintiff, but, even the situation 
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-did furnish the basis for any suspicion, yet, said Hukill 
202 110, Colo. 455, ‘‘suspicions and surmises cannot 


made take the place The inferences and evidence are 
all favor the plaintiff. 

Under the evidence, the only verdict that could stand would one 
finding that plaintiff holder due course. verdict for plaintiff 
should have been directed. 

The judgment reversed, and the cause with directions 
enter judgment for plaintiff. 


CLAIM BASED COUNTY DEPOSIT NOT PRE- 
FERRED CLAIM AGAINST IN- 
SOLVENT BANK 


Leach, State Superintendent Banking Castana Savings Bank, 
Supreme Court Iowa, 207 Rep. 331 


When the Castana Savings Bank became insolvent, Monona 
county, Ia., had deposit therein the sum $9,175.99. This de- 
posit was excess the surety bond which the bank had furnished 
the county. The county sought have its claim for the deposit 
declared preferred claim against the assets the bank, but was 
held that under section 9239 the Code 1924 the county was not 
entitled preference. 


Proceedings declare the deposit the treasurer Monona county 
the Castana Savings Bank preference. The district court 
declared, and the receiver appeals. Reversed. 

Ben Gibson, Atty. Gen., and Bennett, Mapleton, for ap- 
pellant. 

George Prichard, Onawa, for appellee Monona County. 

Kindig, Stewart Hatfield, Sioux City, for appellee 
American Surety Co. New York. 

ALBERT, J.—On March 1924, Robert Leach, superintendent 
banking, was appointed receiver for the Castana Savings Bank 
Castana, Iowa, the district court Woodbury county. The record 
‘shows nothing whatever the assets said bank, other than that 
conceded conclusively shown that the time the bank was taken 
over the receiver there was hand cash and items $1,575.47. 

the time the bank closed its doors, Monona county, through its 


similar decisions see Banking Law Journal Digest (Third 
Edition) 133. 
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treasurer, had deposit the sum $9,153.83, plus interest, making 
total $9,175.99. The Castana Savings Bank had furnished the 
county surety bond for $7,500, dated March 10, 1922, and continua- 
tion thereof for the year commencing March 1923. The surety com- 
pany party defendant this action. The county asks that this claim 
declared preferred claim. 

The surety company filed demurrer, which ruling was made, 
and apparently, far the surety company concerned, still 
pending. between the receiver and the county, the record was stipu- 
lated and oral testimony was introduced, except that 
Baumann, who was the bank the time closed its doors. 
The case was submitted and order entered the 9th January, 1925. 

apparent that, when this case was tried, the county relied for its 
preference wholly section 3825a, Supplement Code 1913, under the 
interpretation that section given Receivership Marathon 
Savings Bank, 198 23, 198 Iowa, 178. Under the holding that 
and the showing herein made, the Marathon Bank Case controls, 
the ruling the district court would correct; but after the Marathon 
decision, and before the appointment this receiver, chapter 189, Acts 
the 40th (section 9239, Code 1924), became operative. After 
the passage that section, this court again had before the question 
preference cases this character, and made pronouncement the 
ease Leach Exchange State Bank, 203 31. The Exchange 
Bank Case was not decided this court until after the order the case 
bar was entered the lower court. the Exchange Bank Case 
held that the rule announced the Marathon Bank Case was longer 
operative reason the passage the aforesaid chapter 189, Acts 
the 40th Hence the rule announced the Exchange Bank Case 
was the law the time the district court entered the order the instant 
ease. Under the Exchange Bank Case, the county, its treasurer, 
was not entitled the preference allowed the district court herein. 
See Iowa State Bank Manning (Iowa) 206 140. 

The county now seeks inject into the case the claim that en- 
titled preference under the ‘‘trust that the record shows 
that the bond held the county was for only $7,500; whereas, the 
amount deposit was something over $9,000. Therefore the deposit, 
least that part above $7,500, was wrongful, and that extent should 
allowed preference. This apparently wholly afterthought, and 
there nothing the record showing that there was any such issue 
before the court. the record did show such issue, the county has 
wholly failed make showing the facts necessary create trust 
relation. The court erred holding the county entitled prefer- 
ence herein, and its action doing hereby reversed. 

Reversed. 
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PLEDGE BANK’S ASSETS SECURE 
DEPOSIT VOID 


Horning, State Superintendent Banks, Toohey, City Treasurer, 
Supreme Court South Dakota, 207 Rep. 462 


Under section 8984 the South Dakota Revised Code 1919, 
amended chapter 124 the Session Laws 1919, the pledging 
bank’s assets secure deposit city funds illegal and void, 
and whether the bank solvent insolvent the time the pledge 
made immaterial. 


Action John Hirning, State Superintendent Banks, acting 
charge and behalf the International State Bank, against John 
Toohey, Treasurer the City Sioux Falls. From judgment 
for plaintiff, and order denying new trial, defendant appeals. 
Affirmed. 

Roy Burns, Sioux Falls, for appellant. 

Luddy, Sioux Falls, and Roy Willy, Platte, for re- 
spondent. 


BURCH, C.—This action brought the state banking depart- 
ment, which the time the commencement the action was 
the International State Bank Sioux Falls, recover assets belong- 
ing the bank the face value about $60,000. These assets were 
turned over defendant, Toohey, treasurer the city Sioux Falls 
secure deposit city funds. The city had about $55,000 deposit 
the time taking the securities, secured personal bond the 
officers the bank. Thursday afternoon, January 17, 1924, Toohey 
informally asked the officers the bank for additional security, and 
such request was considered meeting the directors that evening. 
Additional security was promised, and the notes pledged selected 
and left the bank listed and delivered the next mirning. The 
next morning Toohey took physical possession the notes. the 
morning something run started the bank, and the next day, 
Saturday, the bank was forced put into effect the rule paying 
only $25 withdrawals. The bank remained open all day Saturday, 
but failed open Monday following. Considerable evidence was in- 
troduced show the difficulties the bank meeting its obligations 
during these days, concerning the knowledge Toohey the con- 
dition the bank the time took the securities, and also the 
general banking conditions the city that time, caused two large 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
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banks the city failing shortly before. the close the testimony 
the circuit court directed verdict for plaintiff. From the judgment 
thereon and order denying new trial, defendant has appealed. 

Appellant’s principal contention that there could preference 
assigning the securities unless the bank was actually insolvent the 
time the transaction was made, that the burden proving the 
upon plaintiff, and that there evidence that the bank was actually 
insolvent. Section 8984, 1919, amended chapter 124, Sess. 
Laws 1919, provides: 


bank, banker bank officer shall give preference any de- 
positor creditor pledging the assets the bank collateral se- 


Then follow provisos allowing the pledging assets under certain 
but none them provide for the securing deposits 
that manner. 

order give preference contended that the bank must 
insolvent the time the transaction,because preference the pay- 
ing securing, insolvent debtor, the claims one more 
his creditors the exclusion the rest, and therefore the above section 
does not apply solvent banks. Appellant cites Citizens’ State Bank 
First National Bank, 157 392, Kan. 109, 1917A, 696, 
authority for this view. The Kansas statute the same, nearly the 
same, our section 8984, and the syllabus that case said such 
provision ‘‘applies only bank which but the text 
hardly bears out this general statement. that case the court was ap- 
plying the law the proviso the section which permits bank 
borrow money for temporary purposes, and pledge assets the bank 
not exceeding per cent. (our statute per cent.) excess the 
amount borrowed, and was held this could not done after the bank 
became insolvent, although the statute permits done banks 
generally, because, when done insolvent bank, such act would 
constitute preference. This case simply applies the common rule re- 
garding preference creditors insolvent corporations. The Kansas 
says: 


the demand request had been made time when the bank 
was entirely solvent, the agreement could have been lawfully complied 
with, provided the amount collateral deposited was not more than 
per cent. excess the 


Inferentially, holds that would not legal pledge more than 
the amount expressly allowed law the bank were solvent. The 
question pledge assets the bank secure deposit already 
made was not involved that case. 

think the word used section 8984, in- 
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tended its popular sense, and not technical sense. The section, 
read whole, indicates intention prohibit the pledging the 
assets bank, except certain specified instances, named the 
several provisos, and exclude all others without regard the solvency 
the bank the time the transaction. The section part the 
law governing the organization and management banks. in- 
tended govern control solvent and going banks. therefore 
this case whether not the bank was actually insolvent, 
constructively insolvent solvent; the pledging the bank’s assets 
was illegal and void. 

follows from what has been said that the action the trial court 
directing verdict for plaintiff was right; and the judgment and 
order are therefore affirmed. 


DRAFT RECEIVED CLEARANCE NOT PRE- 
FERRED CLAIM INSOLVENCY 
BANK 


Danbury State Bank Leach, State Superintendent Banking, Su- 
preme Court Iowa, 207 Rep. 336 


The plaintiff bank clearing with the Danbury Trust Savings 
Bank June received the latter’s draft correspondent 
bank Sioux City. the moment, there were sufficient funds 
deposit the correspondent bank meet the draft but although the 
plaintiff forwarded the draft due course, was refused for in- 
sufficient funds, and the Danbury Trust Savings Bank closed its 
doors the night June 3rd. this action against the defendant 
superintendent banking, was held that there was trust 
relation between the plaintiff and the Danbury Trust Savings 
Bank. The relation between the two banks was merely that debtor 
and The plaintiff was, therefore, not entitled preferred 
claim but was entitled come general creditor only. 


Application claimant against the receiver insolvent bank 
for preference, and that his claim established preferred one, 
the ground that represents trust fund which became intermingled 
with the estate the insolvent, and came into the hands the receiver 
the augmentation such estate. The preference was allowed the 
district court the extent the amount cash the insolvent bank 
the time the transaction, which amount was slightly less than the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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claim. order was entered accordingly, from which the receiver ap- 
peals. Reversed. 

Ben. Gibson, Atty. Gen., Faville, Asst. Atty. Gen., and 
Naglestad, Pizey Johnson, Sioux City, for appellant. 

Henderson, Fribourg, Hatfield Fribourg, Sioux City, for ap- 
pellee. 


EVANS, Danbury State Bank and the Danbury Trust 
Savings Bank were each engaged the banking business the town 
Danbury and prior June 1924. The first named the 
claimant herein, and the second named the insolvent bank which 
the appellant the receiver. The latter closed its doors the evening 
June 1924. The transaction upon which the claim 
predicated involved the clearance checks between the two banks had 
11.30 June 1924. the time such clearance, the 
plaintiff held and presented checks against the Danbury Trust Savings 
Bank the amount $2,028. The latter held and presented against 
the plaintiff checks against the amount $690. the clearance, 
balance was struck favor the plaintiff for $1,338, the amount 
due the plaintiff from the Trust Savings Bank. The amount cash 
hand the Trust Savings Bank that hour was less than the 
amount such balance, such amount. being about $1,100. the same 
hour, the Trust Savings Bank had deposit with its correspondent, 
the First National Bank Sioux City, the sum $3,000 $4,000. 
payment the balance due the plaintiff, issued its draft the plain- 
tiff for the amount such balance said First National Bank Sioux 
City. Though the plaintiff forwarded the draft due course, was not 
paid for want funds; the drawing bank having closed its doors the 
night June owing overdraft its correspondent, the First 
National Bank Sioux City. 

The claim for the plaintiff that, upon the foregoing facts, the 
plaintiff became entitled impress trust upon the money the hands 
the bank the hour the clearance, and that entitled follow 
such money fund passing into the hands the receiver 
augmentation this insolvent estate. The plaintiff, appellee, plants 
his case exclusively upon the authority Brown Sheldon State Bank, 
117 289, 139 Iowa, 83, and Messenger Carroll Trust Savings 
Bank, 187 545, 193 Iowa, 608. apparent that the appellee 
has quite misconceived the nature and scope the holding the cited 
cases. 

order impress trust upon alleged fund, and assert 
preferential claim therefor the hands receiver, two requisites are 
essential: (1) That the transaction out which the claim arose must 
have involved trust relation, whereby the wrongdoer stood the re- 
lation trustee the injured (2) that the fund claimed should 
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traceable into the hands the receiver the augmentation the 
estate. 

The brief appellee devotes attention the first requisite here 
named. Brown Sheldon State Bank, 117 289, 139 Iowa, 83, 
this first requisite was met showing the relation principal and 
agent between the wrongdoer and the injured party. The title the 
fund pursued was all times the principal, the Cedar Rapids Nat. 
Bank, which was the injured party. The wrongdoer held the fund 
the agent and trustee his principal. The same thing was true 
the Messenger Case, 187 545, 193 Iowa, 608. 

the case bar, there showing any trust relation between 
the two banks. the hour clearance, the plaintiff herein was the 
mere holder checks. had the same right present them and 
collect them from the Trust Savings Bank had the drawers thereof, 
respectively. trust relation was involved this point. These 
checks being presented the clearance, and being accepted the Trust 
Savings Bank, upon which they were drawn, the relation debtor 
and arose. such acceptance, the Trust Savings Bank be- 
came indebted the plaintiff bank for the full amount the checks 
Such the universal holding authorities. Midland Nat. 
Bank Brightwell, 994, 148 Mo. 358, Am. St. Rep. 608; 
Citizens’ Bank Bank Greenville, So. 456, Miss. 271. 
pellant has quite unnecessarily cited scores authorities this proposi- 
tion its brief. The brief appellee has noticed none these citations, 
nor has cited any authority the contrary. 

The fact that the plaintiff, while sustaining the relation creditor 
the Trust Savings Bank, accepted payment the draft the 
debtor bank, created trust relation. The wrong suffered the 
plaintiff was that had relied upon the credit the Trust Savings 
Bank ignorance its insolvency. thereby acted its own hurt. 
But the hurt had been inflicted before the issuance the draft. was 
inflicted when cashed the checks drawn such insolvent. When 
the balance was struck its favor the clearance, then held credit 
against the insolvent bank. neither lost nor gained anything the 
acceptance the draft, though such draft was fact drawn then 
existing fund sufficient for its payment. far the trust relation 
concerned, the plaintiff stood different attitude with the draft 
its hands than did while held the checks which had paid 
venture, while held the credit for balance due, result the 
clearance. 

must held, therefore, that the clearance transaction the in- 
solvent bank sustained trust relation plaintiff distinguished 
from the relation debtor creditor, the drawee check 
the holder the check. 
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trust relation appearing, idle for the appellee say that 
has traced funds into the hands the receiver. 

must held, therefore, that the plaintiff failed make case, 
and that his claim preference must denied. 

The order the district court accordingly reversed. 

Reversed. 


AGREEMENT NOT ENFORCE NOTE GIVEN 
DECEIVE BANK EXAMINER DE- 
FENSE ACTION NOTE 


Rogers First State Bank Aguilar, Supreme Court Colorado, 
243 Pac. Rep. 637 


The defendant, officer corporation, and his brother exe- 
and delivered the plaintiff bank their personal note 
order reduce the amount excess loan the corporation 
which the state bank commissioner had objected. the time this 
note was executed the president the bank gave the defendant 
memorandum stating that the note would taken the bank 
without cost any nature the makers, and that merely reduced 
excess loan the corporation. After the maturity the note 
the bank sued the defendant thereon. was held that the presi- 
dent’s agreement that the note would not enforced was de- 
fense the action and that the plaintiff was entitled recover. 


Action the First State Bank Aguilar against Earl Rogers. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Harvey Starbuck and John East, both Walsenburg, for plain- 
tiff error. 

Hawley Erickson, Trinidad, for defendant error. 


ADAMS, J.—The First State Bank Aguilar, defendant error, 
was plaintiff the district court. obtained judgment against Earl 
Rogers suit upon promissory note. Rogers brings the case here 
for review. The parties will referred plaintiff and defendant, 
the trial court. 

Defendant was stockholder and also president and manager the 
Rogers Farming Live Stock Co., corporation, the capital which 
was owned defendant, his brother, since deceased, and his father. 
The company owed the plaintiff bank $9,350, evidenced two its 
corporate notes, one for $6,850 and the other for $2,500. The state 


similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 


4 


THE BANKING LAW JOURNAL 451 


bank commissioner objected the size the credit extended the 
company the bank, the ground that was excessive and contrary 
law and the banking regulations. 

With the above situation before the parties, defendant and his de- 
ceased brother executed and delivered the bank their personal note 
for $2,500, reduce the excess loan the corporation. The corporate 
note was thereupon marked ‘‘Paid,’’ and was shown the books 
the bank, and the new note was substituted for the old one, although 
appears that the corporate note, well the Rogers personal note, re- 
mained the bank files. The bank going concern. the time that 
the defendant executed his personal note the bank, one Emberton, 
who was then the bank president, gave defendant separate memoran- 
dum, the following words: 


Colorado, July 1922. 
certify that Jeff Rogers and Earl Rogers have this day 
and date signed note for $2,500.00 with the First State Bank 
Aguilar, Colo., and which note taken said bank without 
cost any nature whatsoever the said Jeff and Earl Rogers. 
merely reduces excess loan the Rogers Farming and Live Stock Co. 


The defendant kept the above memorandum, and the bank kept the 
note and included among its assets. officer the bank, other than 
Emberton, knew about the above separate memorandum when was 
made, nor did the state bank commissioner know it. Emberton 
longer connected with the bank. 

After maturity, the bank sued Earl Rogers and Jeff Rogers their 
personal note. There was service Jeff Rogers, having died 
after the suit was brought. Upon his death the action was dismissed 
him, but was continued final judgment against Earl Rogers, which 
the matter now here review. 

Defendant’s first argument goes the question the validity the 
above contemporaneous agreement; second, that the note sued upon 
was given without consideration; and, third, plea payment. 

the above agreement signed Emberton: Defendant, 
although admitting that and his brother signed the personal note and 
that was delivered the bank, makes this defense, relating the 
above side agreement, which quote from defendant’s answer 

Earl Rogers further says that said pretended note was 
solicited and obtained aforesaid merely for appearances order 
avoid the state bank examiner because excess loans 
from plaintiff bank the Rogers Farming Live Stock Co. aforesaid, 
and for other purpose; that was then and there distinctly under- 
stood and agreed and between plaintiff and defendants that money, 
property, any other thing value should defendants either 
them upon, because of, their signing and delivering said pre- 
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The above defense, connection with the evidence, well the 
separate agreement itself, discloses that defendant intended reduce 
the excess debt the corporation which was stockholder, and 
also the president and manager thereof, and give pretended 
financial standing making seem that the orders the state bank 

had been complied with, whereas, they were not. Also 
that defendant, ‘‘merely for appearances,’’ thereby intended deceive 
the public officer covering the excess loan the corporation, and 
that order meant help swell the portfolio the bank 
with fictitious spurious note that was never enforced, having 
been executed and placed there solely for the purposes deception. 
Plaintiff denies defendant’s plea and says that the alleged separate 
agreement violation law and opposed public policy. The evi- 
dence further shows that the state bank commissioner was fact 
deceived. 

The trial court held that Emberton had power authority 
bind the bank separate agreement that the note would not en- 
and that defendant knew should have known this. must 
agree with this conclusion. cannot concede that such plea that 
interposed defendant would good any jurisdiction, but, there 
doubt, purpose dispel here. The state bank commissioner 
public officer, charged law and obligated his oath office, 
well considerations honest dealing with the banking public 
protect their rights. defense that note sued upon was given de- 
ceive him contrary law and sound policy. relief based 
upon such plea can granted any litigant. 

German-American State Bank Watson, 163 637, Kan. 
686, said: 


the weight authority executive officer bank has 
implied authority bind promise that one who signs note 
shall not required pay it. The cases the subject are collected 
rule recognized the great majority the cases, that the president 
any other similar executive officer bank has authority, 
simply virtue his office, bind his bank agreement made 
with the makers indorsers commercial paper payable the bank, 


that their liability such paper will not enforced. The rule 


whether the agreement made before the paper has been signed, 


same effect, Michie Banks and Banking, 102, 706; 
69, 442. Many other authorities are reviewed German- 
American State Bank Watson, supra. 

Defendant cites cases permitting recovery national 
banks the ground that the receiver represents the creditors the 
bank, and holding that such representative can collect for such 
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creditors. From this counsel for defendant argues that, after receiver- 
ship, recovery may permissible for the creditors, but not before, be- 
says that before receiver has taken charge the bank and 
not the creditors whose rights are involved. But the receivership cases 
are not point, for there question involved here the rights 
receiver. Such cases cannot taken precedents this matter, 
especially the obiter discussions therein what rule would apply 
the court had another case decide—i. e., one like this—concerning 
state bank, where there not and never can receiver appointed. 

logically followed out, defendant’s argument, reductio 
absurdum, means that proper lock the stable after the horse has 
been stolen, but not before. This naturally follows, for the looting 
must permitted continue until receivership liquidation, 
that time there may nothing left for the receiver take over, except 
possibly the secondhand bank fixtures, that much, the other assets 
the bank having been previously dissipated, leaving nothing but 
empty shell for the creditors. Their security, honest assets, are jeopard- 
ized once when the wrong committed. either the cases sup- 
posed, before after the receivership, the actual fraud has been com- 
mitted debt incurred before the appointment the receiver; they 
date from the time such commission occurrence and not from the 
date such appointment. The receivership theory meets with another 
obstacle the fact that there can such thing receivership 
state bank Colorado: 

receiver shall appointed for any [state] bank. bank shall 


make assignment for the benefit creditors. 1921, 
2729. 


cannot give regard the argument defendant that leads 
the conclusion that there must receivership before such suit 
this brought. answered the above statute. not take 
the provisions this act mean that action shall postponed 
defeated because this fact, and this case the bank properly brought 
suit the note without waiting for the bank commissioner act. 
the the other officers and directors plaintiff bank that 
said from the record that they did not know nor did they 
participate the memorandum signed personally Emberton, neither 
did they ratify nor approve it. 

The case bar does not come under the authorities the effect that 
when two parties are equally guilty the law will leave them where 
finds them and give relief neither. this case the note that its 
maker claims fictitious and given only for appearances was owned and 
possessed the bank when the suit was brought, executed upon valu- 
able consideration, counted among its genuine assets, necessarily incor- 
porated sworn reports the state bank commissioner and in- 
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tended be, and publishing the sworn statement required law 
the duty the officers the bank conduct its affairs honestly, and 
neither the creditors nor honest stockholders the bank, the latter with 
their double statutory liability, should secret illegal 
agreement bank officer. such agreement considered from the 
standpoint act the official intending represent the bank, 
beyond the scope his authority. regarded the light 
attempted corporate act the bank itself, ultra vires, and bold 
assault upon our state banking law, well attempt thrust aside 
both the letter and spirit its provisions. The law question not 
one the kind that sometimes passed meet certain conditions, that 
party for whose benefit made may may not choose invoke and 
rely upon. law that all must observe—that was enacted for the 
benefit banks, but more especially for the protection others, the 
large. Its infraction made criminal offense. There can 
One further citation from our state banking law sufficient: 


state bank commissioner shall, least twice each year, and 
often deems advisable, carefully examine all the books, records, 
papers, assets and liabilities every kind and character owned 
relating every bank, and shall keep himself fully informed the 
financial condition and business methods thereof, and shall make and 
file his office correct report detail disclosing the results such 
examination.’’ 1921, 2717. 


The above only one many provisions the law that would 
defeated giving countenance the secret memorandum that neither 
the state bank commissioner nor any officer the bank except Ember- 
ton knew when the bank took the Rogers’ personal note. 

Counsel for defendant argue that the bank cannot plead its own 
fraud, but there was such plea upon behalf the bank. The com- 
plaint contained the ordinary averments suit upon promissory 
note. The note deemed prima facie have been issued for valuable 
1921, 3841. order overcome this presump- 
tion, defendant pleaded illegal contract. The plea was not good. 

German-American State Bank Watson, supra, further said: 


publie policy, will not the instance either party, does 
not apply. The statute limiting the amount bank may lend one 
person operates for the protection the stockholders and the 
well the depositors. the agreement that the defendant was not 
liable the note, rather than the making the note itself, that 
objectionable defeating the purposes the banking act. The de- 
fendant, not the plaintiff, invokes it. give effect understanding 
that note executed show compliance with the law should not 
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lected, would countenance, rather than repudiate, the arrangement 
for evading the statute, and would tend defeat its object and injure 
the persons for whose benefit was enacted. that situation the rule 
referred has application.’’ 


the defense that there was consideration for the execu- 
tion Rogers’ personal note: was given reduce the excess loan 
the Rogers Farming Live Stock Co. and did reduce it. This was 
valid consideration for the note sued upon. German-American State 
Bank Watson, 163 637, Kan. 686; 214. 

plea payment based upon the claim that, after 
the events related took place, the corporation mentioned gave the bank 
new note. Counsel for defendant contend that was given dis- 
defendant’s personal note, but must accept the conclusion 
the trial court that this version incorrect. The Rogers personal note 
was the possession the bank the time that the suit was com- 
menced, was part its assets, and was due and unpaid. There dis- 
the briefs to, one the notes last mentioned having been 
the other, which regard immaterial. was the duty 
the bank collect the debt, and had the right sue upon the note 
whether was collateral not. Ency. Pl. Pr. pp. 639, 640. 

find error the record the prejudice the defendant. 
The judgment will therefore affirmed. 


DEPOSITORS ENTITLED SET OFF DEPOSIT 
AGAINST NOTE HELD IN- 
SOLVENT BANK 


Aab French, Commissioner Finance, Springfield, Mo., Court 
Appeals, 279 Rep. 435 


time when the defendants were indebted Stone- 
braker the sum $10,000, one the defendants, with the con- 
sent all the parties, executed his note Stonebraker for that 
amount. Stonebraker, who was indebted bank note for 
$10,000 pledged the defendant’s note with the bank collateral 
security for the payment his own note. Thereafter the defendants 
opened account the bank and payments were made the bank 
out this the note payable Stonebraker. time 
when the amount the defendants’ deposit was the same the 
amount their indebtedness the note the bank became insolvent 
and the bank demanded payment the note. The 


similar decisions see Banking Law Journal Digest (Third 
Edition) 621. 
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defendants sought pay the note offsetting their deposit the 
bank against it. this action was held that the defendants were 
entitled make the set-off. 


property the Holland Banking Company Springfield, against Fred 
Aab and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

Patterson and Orin Patterson, both Springfield, for appel- 
lant. 
Geo. Goad and Mann Mann, all Springfield, for respondents. 


COX, cause was submitted the court upon 
agreed statement facts under section 1548, Stat. 1919. The court 


found for defendants, and plaintiff appealed. 


The essential facts which the ocntroversy between these parties 
was submitted may briefly stated follows: The defendants, 
April 30, 1923, purchased the stock the Springfield Warehouse 
Transfer Company, corporation, from Stonebraker, the then 
owner, and said stock was transferred them. The defendants were 
jointly indebted Stonebraker the purchase price said stock 
the sum $10,000. matter convenience, and with the consent 
all the parties, the said Fred Aab, said April 30, 1923, executed 
his promissory note Stonebraker for $10,000 and 151 shares 
the stock, bought jointly defendants from Stonebraker, the par 
value $100 per share, was issued Fred Aab, and put him with 
Stonebraker collateral security for payment the note $10,000 
executed Aab Stonebraker. The 151 shares stock were, fact, 
jointly owned all defendants and the debt represented the note 
$10,000 from Aab Stonebraker was joint debt all defendants. 
Stonebraker was indebted the Holland Banking Company upon 
note executed him the bank for $10,000, and put with the 
bank the Aab note for $10,000 collateral secure the payment 
his note the bank. 

After the purchase defendants the stock the Springfield 
Warehouse Storage Company, they were officers and employees the 
corporation, and they began saving money from their salaries and the 
earnings the corporation for the purpose paying off the note exe- 
Aab Stonebraker. carry out that purpose deposit 
account was opened them with the Holland Banking Company 
the name Albert Lee, trustee. Deposits were made the bank 
from time time the that account, and payments were made 
the bank out this account the note Aab Stonebraker, and 
held collateral the bank, until the amount the note was reduced 
$7,287. January 1924, the account aforesaid was 
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the bank with $49.90 accumulated interest thereon. January 12, 
1924, Albert Lee drew check signed Albert Lee, trustee, payable 
the Holland Banking Company for $7,287, the balance due the note 
Aab Stonebraker held the bank collateral and tendered 
the bank payment the Aab note. The president the bank asked 
Mr. Lee hold the check for few days, the note Mr. Aab had 
been deposited elsewhere the bank collateral, and stated that 
would procure immediately, and, soon was returned the 
bank, the, check would then taken and the proper credit given. 
The bank president knew that time the purpose for which the fund 
the name Albert Lee trustee had been created, and the purpose 
which the defendants had all the time intended appropriate it. 
The check was for the full amount the deposit, which was also the 
exact amount due the collateral note Mr. Aab Stonebraker, and 
also the amount due the note from Stonebraker the bank. 

Had the bank had the Aab note and the Stonebraker note for which 
the Aab note was held collateral its possession when the check 
Lee, trustee, was presented, and had accepted the check tendered, the 
deposit Lee trustee would have been taken up, and both the col- 
lateral note Aab Stonebraker and the note Stonebraker the 
bank would have been paid. This was not done, because the bank did 
not then have the Aab note its possession. 

The agreed statement facts contains the following: 


other words, agreed that the note above described, executed 
the said Fred Aab, and which there balance due $7,287, 
with interest, held the Holland Banking Company, and was 
held January 15, 1924, when its business and assets were taken over 
the state commissioner finance, collateral security note 
made the Holland Banking Company Stonebraker, and that 
there due the said principal note said Stonebraker the 
Holland Banking Company sum equivalent to, greater than, the 
amount due the note executed Fred Aab, above described, and 
held 


The bank commissioner now demands from defendants payment 
the Aab note held the bank collateral, and defendants seek pay 
offsetting their deposit the bank against it. The Aab note 
fact joint debt all defendants, and the deposit the name Albert 
Lee, trustee, the joint property all defendants. 

The question this case is, Can depositor bank, after the 
bank has failed and gone into the hands the bank commissioner for 
liquidation, set off his deposit the bank against his note, held 
bank collateral security for the debt another party? 

determine the rights the parties this controversy, neces- 
sary determine their relation each other and the note and fund 
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involved. The language our statute set-off very broad. 
follows (section 1292, Statute 1919) 


Debts May Set any two more persons are 
mutually indebted any manner whatsoever, and one them com- 
mence action against the other, one debt may set off against the 
other, although such debts are different 


The test the right set-off the mutuality the 
that is, the parties must owe each other the same capacity that 
judgment might recovered the same right each against the 
other. For example, individual debt cannot set off against 
partnership demand. Payne O’Shea, Mo. 129. debt due 
party guardian cannot set off against demand due him in- 
dividually. Gansner Franks, Mo. 64. debt due party trustee 
cannot set off against individual debt. McDonald Harrison, 
Mo. 447; Smallwood al. Lafayette County, Mo. 450, 454. 

The contention appellant this case that the bank which held 
the Aab note collateral held trustee for Stonebraker and not 
its own right and hence recovery upon collateral note the bank 
would recovery trustee, and for that reason defendants cannot 
set off their deposit against it. appellant right that contention, 
should recover, and the set-off defendants denied. 

determining the capacity which the bank held the collateral 
note and the capacity which the commissioner sues, note the fol- 
lowing: The commissioner now charge the assets the bank took 
those assets subject all set-offs and equities existing the time 
took charge the bank. Green Conrad, 114 Mo. 651, 839; 
Storts Mills, Mo. App. 201, 206. depositor may set off his deposit 
against debt due him the bank. Smith Spengler, Mo. 408; 
Kansas City the Use Coates Ridenour, Mo. 253, 257; Green 
Conrad, 114 Mo. 651, 665, 839. 

party holding note collateral holder due course the 
extent the amount the debt secured the collateral note 
(Stat. 1919, 814, 838), and his right sue upon his own name 
and his own personal right has been fully recognized this state. 
National Bank St. Louis Morris, 156 Mo. App. 43, 135 
1008; State Bank Freeport Cape Girardeau Co., 
172 Mo. App. 662, 675, 155 1111; Johnson Grayson, 230 Mo. 
380, 130 673. the last cited, the court said (page 403, 
130 679): 


law seems that, where the pledged note was supported 
valuable consideration, the pledgee may sue for the entire amount 
thereof, and much may necessary satisfy his claim may 
retained him, and the balance must turned over the payee 
the note.’’ 
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this case there was excess, and hence the duty the bank, 
the commissioner charge, the surplus not now involved. 
While the pledgor always retains interest the property pledged, his 
interest entirely separate and distinct from that the pledgee. White 
Phelps, Minn. (Gil. 21), 100 Am. 190. 

the case negotiable note, held collateral for debt 
equal value, the holder thereof holds his own right and for his own 
purpose. not concerned with the interest rights the pledgor, 
unless his own negligence other tort should cause damage 
the pledgor. The bank this case was holder due course, and had 
the right collect the collateral note when due, and for that purpose 
sue its own name and its own right. While held collateral 
the bank, original payee-in the note cannot maintain suit upon 
his own right. The relation trustee and cestui que trust between 
the bank and Stonebraker would not arise unless the amount collected 
the bank upon the collateral note should exceed the amount due from 
Stonebraker the bank upon his note. that case the bank would 
hold the surplus amount collected trustee, but the amount necessary 
discharge the collateral note would not collected held after col- 
lection trustee. The bank would merely carrying out the contract 
between and Stonebraker, which was, that the Aab note, transferred 
the bank collateral, should collected the bank, and this col- 
lection merely, without any other subsequent act either the bank 
Stonebraker, should, ipso facto, extinguish the debt Stonebraker 
the bank. this case there was surplus. The amount the 
Aab note Stonebraker was the same the amount the Stonebraker 
note the bank, and hence the collection the Aab note the bank 
would pay the Stonebraker note, and mattered not what way the 
Aab note should paid the bank. could have been paid 
variety ways. might have been paid new note, the 
transfer property, not prohibited law, lieu cash. the 
manner payment, Stonebraker had voice and interest. His 
interest was restricted solely the fact payment. could not 
any way control the manner payment. 

Since there would surplus for which the bank would ac- 
countable Stonebraker the relation between the bank and the payors 
the Aab note held the bank collateral, far the manner 
its payment concerned, exactly the same would have been had 
the Aab note been given directly the bank the first instance. Had 
the Aab note been made directly the bank instead being made 
Stonebraker, and him put with the bank collateral, there would 
question the right defendants set off their deposit 
against it. Had the bank not failed, and had sued these defendants 
this note held collateral, and defendants should have attempted 
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set off their deposit against it, and should appear that the amount 
the deposit was the same amount the note sued upon, and also 
the same amount the note for which the note suit was held col- 
lateral, the bank could not defeat the set-off showing that held the 
note sued upon collateral, upon the theory that was acting 
trustee collecting that note. long there excess ac- 
counted for the bank, the right set-off not affected. The failure 
the bank could not deprive defendants any right they had the 
time the failure. The commissioner stands the shoes the bank, 
and, since the right set-off would available defendants the 
bank had not failed, and they were being sued the bank, they re- 
tained that right against the commissioner. 

Suggestion made that permit these defendants set off their 
deposit against this note may deprive Stonebraker his right set off 
any deposit may have had against his note the bank. Stonebraker 
not party this suit, but only fair assume that, Stone- 
braker had deposit the bank and wanted set off against his note 
and have the Aab note returned him, would have done long ago. 
are not concerned this case with any rights which Stonebraker 
might wish assert. There nothing here show that Stonebraker 
has any interest this suit. When this set-off allowed, the Stone- 
braker note the bank will paid, and there nothing the record 
show that could suffer injury thereby. 

The point made respondents that their deposit, under the facts 
this was special deposit, and for that additional reason the 
set-off should allowed. Having reached the conclusion that the set-off 
was properly allowed, regardless the character the deposit, will 
necessary discuss the question special deposit. 

The judgment will affirmed. 


BANK COLLECTING CERTIFICATES DE- 
POSIT FORGED INDORSEMENTS 
LIABLE OWNER 


Evenson Waukesha National Bank, Supreme Court Wisconsin, 
207 Rep. 415 


Three certificates deposit payable the plaintiff were stolen 
from the plaintiff, his signature was forged thereon, and the cer- 
tificates were deposited the thief his account the defendant 
bank. The bank sent the certificates the banks which had issued 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 191. 
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them and the banks paid them. this action brought recover 
the value the certificates deposit was held that the defendant 
bank was liable the plaintiff and that could not recover the 
the certificates from the banks which had issued and paid 
them. 


Action Ole Evenson against the Waukesha National Bank and 
others. Judgment for plaintiff against the defendant Waukesha Na- 
tional Bank, and said defendant appeals. Affirmed. 

This was action the plaintiff against the Waukesha National 
Bank recover the value two certificates deposit issued the 
plaintiff the defendant Stoughton State Bank, and one certificate 
deposit issued the plaintiff the defendant Citizens’ National 
Bank. Each such certificates was payable the order the plaintiff. 
The certificates deposit were stolen from the plaintiff one Irving 
Stevens, and him forged and deposited his the Waukesha 
National Bank. Action was brought against the Waukesha National 
Bank, and order the court the two Stoughton banks were im- 
pleaded. 

The defendant Waukesha National Bank, way answer the 
plaintiff’s complaint, admitted the issuance said certificates the 
plaintiff, and that they were payable only the indorsement the 
plaintiff; alleged that the defendant received the certificates good 
faith and the usual course business before due, and upon the same 
date the receipt these certificates deposit forwarded the same 
the regular and usual course business for collection and payment 
the issuing banks; and all other material allegations made general 
denial. 

The defendant Waukesha National Bank further answered way 
against the defendants Stoughton State Bank and 
Citizens’ National Bank, set forth its answer the plaintiff’s com- 
plaint, and further that said defendants Stoughton State Bank and 
Citizens’ National Bank Stoughton, having full knowledge and in- 
formation the genuine signature the said plaintiff, negligently 
and paid said certificates deposit upon the indorsements ap- 
pearing thereon, and duly forwarded the money due said certificates 
deposit the Waukesha National Bank. 

Said defendant Waukesha National Bank demanded that the plain- 
tiff’s complaint dismissed, and, the alternative, that, should the 
said Waukesha National Bank held liable the plaintiff, recover 
the amount adjudged against favor the plaintiff, against the 
defendants Stoughton State Bank and Citizens’ National Bank, for the 
respective proportions said judgment which each said last-named 
banks would liable. 

The case was tried before the court without jury. The court made 
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its findings fact, substance, follows: found the issuance 
said certificates deposit that said certificates, without the 
knowledge consent the plaintiff, were surreptitiously taken from his 
possession and his indorsements forged thereon, and the certificates 
thereupon negotiated the Waukesha National Bank and said bank 
converted its own use; that the defendant Waukesha National Bank, 
immediately after the receipt said certificates, indorsed each thereof 
and sent them through its correspondent the Stoughton banks; that 
the Stoughton banks duly paid the same; that all said payments were 
made the ordinary course business, each said paying banks be- 
lieving the forged indorsement the plaintiff thereon genuine, and 
all said payments were made both said banks without any negli- 
gence carelessness their part. conclusions law the court 
held the plaintiff entitled judgment against the defendant Waukesha 
National Bank, and dismissed the the defendant 
Waukesha National Bank against the issuing banks. Judgment was en- 
tered accordingly, and the defendant Waukesha National Bank appeals. 

Frame Blackstone, Waukesha, for appellant. 

Loverud Loverud, Stoughton, and Rufus Smith, 
Madison, for respondents. 


CROWNHART, (after stating the facts above).—Plaintiff was 
old man, years age, who lived Stoughton. had been 
business there for number years, and had dealt with each the 
issuing banks, having had each bank checking account, and having 
had certificates deposit from such banks, but for the last four five 
years had not carried checking account, but had certificates de- 
posit from each said banks. 

Plaintiff had his residence and office over garage, and his brother, 
John Evenson, lived with him. had desk his living room, and 
had small safe adjoining room, which kept locked with com- 
bination lock. Irving Stevens, young man years age, had been 
brought the family Ole Evenson’s sister, Martha Stevens. 
had been taken from orphanage, but had not been adopted. seemed 
have had the freedom the residence Ole Evenson. discovered 
the combination the safe, opened it, and abstracted therefrom the three 
certificates deposit question besides two three others. seems 
have been living Janesville the time. took the three certifi- 
deposit the Waukesha National Bank and there negotiated 
them, placing the receipts his credit the bank. Two certificates 
issued the Stoughton State Bank for $200 each were deposited with 
the defendant Waukesha National Bank February 13, 1922. was 
then unknown the bank officials. Stevens went the bank during the 
noon hour, represented himself Ole Evenson, and claimed that 
wished into business Waukesha. was questioned the 


a 
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the bank his identity, and answered that was ac- 
quainted with couple Waukesha residents, naming them, but the 
cashier was unable reach them phone the time because they were 
out lunch. The cashier further questioned Stevens about his 
quaintance Stoughton, and finally the cashier became convinced 
his identity Ole Evenson, from Stevens’ statements only, accepted 
the certificates, and placed them Stevens’ credit under the name 
Ole Evenson. The certificates were sent the issuing banks due 
course, were promptly paid, and the Waukesha National Bank received 
the The certificate the Citizens’ National Bank for $1,250 was 
deposited Stevens with the Waukesha National Bank the 9th day 
March, 1922, and his account under the name Ole 
Evenson. All but $15 the deposits made was shortly thereafter 
checked out Stevens. 

About the 15th March Ole Evenson discovered the theft his 
certificates, and found that they had been cashed the issuing banks. 
Within three four days thereafter went Waukesha and notified 
the Waukesha National Bank the situation. 

The Waukesha National Bank got title to.the certificates de- 
posit. Section 116.27 Stats. 

the claim the defendant Waukesha National Bank that the 
plaintiff not entitled recover the ground that estopped 


negligence not notifying the bank sooner the loss the 


certificates. The trial court found that the plaintiff was guilty 
negligence, and this fully agree. Further, the Waukesha National 
Bank did not plead any estoppel against the plaintiff, and without such 
plea the defense estoppel unavailing. Warder Baldwin, Wis. 
450, 257; Pratt Hawes, 118 Wis. 603, 965; Wis. Farm 
Land Co. Bullard, 119 Wis. 320, 833. 

The claim the Waukesha National Bank the issuing banks 
the effect that, because said banks paid the certificates deposit, they 
were guilty negligence, which makes them primarily liable plain- 
tiff. claimed that the issuing banks were bound know the signa- 
tures their depositors, and should have refused payment the 
forged indorsements. the plaintiff had brought his action against 
the issuing banks, they could not have defended the ground pay- 
ment, but plaintiff here seeks judgment against the Waukesha National 
Bank. the plaintiff, the Waukesha National Bank had defense. 
converted the certificates deposit its own use. Such 
conversion was unlawful, and must respond plaintiff the value 
the property converted. 

are now concerned only with the right the Waukesha National 
Bank recover against the issuing banks. these banks, the 
Waukesha bank, under the common law and statute, became guar- 
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antor the signature Ole Evenson the certificates deposit when 
indorsed the certificates and forwarded the same for payment. 
tion 116.70, Stats.; Corp. Jur. 393. Even the negligence the 
issuing banks conceded paying said certificates deposit upon the 
forged indorsement Evenson, still must held that the negligence 
the Waukesha bank accepting the forged indorsement Stevens, 
without any proof identity, was first point time and far the 
more culpable. quite understandable that the issuing banks would 
said certificates deposit without careful scrutiny, where the 
signatures thereon were guaranteed two more banks. ad- 
mitted that each the issuing banks acted good faith cashing the 
certificates. Under the not see how the Waukesha 
National Bank can recover from the issuing banks. 
The judgment the court affirmed. 


INSOLVENCY BANK SUBSEQUENT DE- 
POSIT TRUST FUND 


Kirby Wait, Supreme Court Kansas, 243 Pac. Rep. 1058 


tain indebtedness, and the bank fails before the indebtedness paid, 
claim for the amount the deposit cannot declared preferred 
claim against the assets the bank the absence proof that the 
assets coming into the hands the receiver appointed for the bank 


are larger reason the transaction than they would otherwise 
have been. 


Action Robert Kirby against Wait (William Docking, 
substituted receiver the Home State Bank Greensburg), have 
debt owed the bank declared preferred claim against the assets 
the bank the hands its receiver. From judgment for the plain- 
tiff, defendant appeals. Reversed part with directions, and affirmed 
part. 

Ralph O’Neil and John Hamilton, both Topeka, for 
appellant. 

John Davis and Russell Haxard, Greenburg, and 
Manvel Davis, Kansas City, Mo., for appellee. 


MARSHALL, J.—The action one have debt owing the 
Home State Bank declared preferred claim against the assets the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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bank the hands its receiver. Material parts the petition sum- 
marized alleged that the defendant had his possession $21,000 belong- 
ing the plaintiff, consisting special deposit, which was designated 
the books the bank the ‘‘Greenleaf-Kirby Loan Account,’’ which 
had been held the Home State Bank Greenburg trust fund 
paid the plaintiff upon his executing and delivering release 
real estate mortgage secure the payment debt. $20,000 and 
interest thereon amounting $3,000; that the Home State Bank re- 
ceived from the Kansas City Joint Stock Land Bank $20,000 paid 
over the plaintiff upon the the mortgage; that the mort- 
gage was released and delivered the Home State Bank, which recorded 
the release, but did not remit the plaintiff the money that had been 
received. The answer alleged that the $20,000 was received the bank 
the ordinary way and ordinary deposit. The answer denied that 
$21,000 was deposited the Greenleaf-Kirby loan account, and alleged 
that the account had been used from the time its deposit common 
checking account, and prayed that the account not allowed 
preferred claim against the assets the bank. The court found: 

all the allegations plaintiff’s petition are true, and that, 
the 10th day October, 1923, the Home State Bank Greensburg, 
Kan., was the possession special deposit money belonging 
plaintiff, amounting $19,281.50, which came into the hands the 
defendant, Wait, receiver said bank, and that said special 
was trust fund which said bank had interest the owner 
thereof. 


The defendant contends that: 


court erred finding that there was any indebtedness exist- 
ing between the plaintiff and the 


support this contention, argued that the money deposited 
did not belong the plaintiff, but was the property the Kansas City 
Joint Stock Land Bank. this the plaintiff responds that: 


sole issue raised the pleadings was whether not the 
money received the Home State Bank was trust fund, merely 
ordinary account. And course follows, and cannot successfully 
disputed, that, the bank agreed with Kirby his agent that the 
money was put special account and treated trust fund, 
the bank bound that 


There was substantial dispute concerning the manner which 
the $20,000 came into the hands the bank. The bank owed some one, 
and its answer practically admitted that owed the plaintiff the 
$20,000. Anthony Herman, Kan. 494, the court said: 

action can maintained upon promise made defendant, 


upon valid consideration, third party for the benefit the plain- 
tiff, although the plaintiff was not privy the 


466 THE BANKING LAW JOURNAL 


That rule has been followed large number cases this court 
down and including Maddock Riggs, 190 12, 106 Kan. 808, 
216. This contention the defendant cannot sustained. 

The defendant contends that: 


court erred finding that the balance shown the Green- 
leaf-Kirby account reached the hands the receiver.’’ 


The $20,000 was placed the defendant bank the Kansas City 
Joint Stock Land Bank for the purpose being transmitted the 
plaintiff when released the mortgage held him lands owned 
Jesse Greenleaf Kiowa county. Checks the amount $94.25, 
drawn that fund for the purpose paying expenses connected with 
the loan made the Kansas City Joint Stock Land Bank Jesse 
Greenleaf, were paid the bank. Another check for $10,193.75, signed 
Henry Wacker, president the Home State Bank, payable 
Warren Mortgage Company, was charged the account. Subsequently 
Mr. Wacker caused $10,500 deposited the $1,000 the 
amount thus deposited was check which was not paid. the time 
the receiver was appointed, the books the bank showed that there was 
then deposit that account $19,281.50. There was then the bank 
only about $2,000 cash which went into the hands the receiver. 
Other than above outlined, the evidence did not show what had become 
the first $20,000 deposited. was not shown that the assets the 
bank were thereby increased nor its liabilities decreased, nor that the 
deposit went into the hands the receiver. The receiver 

Court: When you took charge was there any cash hand 
all?. There was. 


How much? the neighborhood $2,000 such matter 


This cash never came into your hands receiver? 


mean this $20,000. Oh, no, sir.’’ 


Investment Co. Bank, 158 68, Kan. 412, 1916F, 
822, was said that: 


owner money fraudulently obtained and used the business 
insolvent bank, its cashier, not entitled repayment the 
receiver, preference other creditors, except far shows that 
the assets which reached the hands the receiver were larger reason 
such transaction than they would otherwise have been; not 
enough show that the assets the bank were increased, that the 
money was used reducing its 


Attention directed the last statement that syllabus, follows: 


not enough show that the assets the bank were increased, 
that the money was used reducing its 


THE BANKING LAW JOURNAL 467 


That rule has been followed this court Nelson Paxton, Re- 
ceiver, 214 784, 113 Kan. 394; Honer State Bank, 216 822, 
114 Kan. 123; Baily Paxton, Receiver, 223 278, 115 Kan. 410; 
Steele al. State Bank al., 227 352, 116 Kan. 510. 

That part the judgment declaring the debt the plaintiff pre- 
ferred claim reversed, and the trial court directed enter judg- 
ment declaring that the amount due the plaintiff not preferred 
claim. all other respects, the judgment affirmed. 

All the Justices concurring. 


PURCHASER DEFECTIVE GOODS NOT EN- 
TITLED PROCEEDS DRAFT 
FOR PURCHASE PRICE 


Guaranty Bank Trust Co. Davis, Supreme Court Arkansas, 279 
Rep. 357 


The purchased carload corn and the seller drew on, 
the plaintiff draft, payable bank. The seller delivered the 
bank the draft together with the bill lading for the corn. The 
bank forwarded the draft, with bill lading attached, another 
bank for The plaintiff paid the draft, took the bill 
lading, and unloaded the corn. Finding defective sued 
the seller for the amount paid the draft and caused garnish- 
ment issued and served the collecting bank, which still held 
the proceeds the draft. The bank which the draft was payable 
intervened, claiming the proceeds owner. appeal the bank 
from judgment for the plaintiff, was held that the delivery the 
draft the bank the seller amounted its face transfer 
the title the proceeds the draft when collected and not de- 
livery the draft for collection, and that the burden proving that 
the effect the transaction was other than that expressed the 
face the draft itself was the plaintiff. the plaintiff failed 
offer satisfactory proof this point the judgment was reversed. 


Action Davis against Jones, which bank was 
garnished, and which the Guaranty Bank Trust Company inter- 
vened. Verdict for plaintiff, and the intervener appeals. Reversed and 
judgment rendered for intervener. 

Davenport, Searcy, for appellant. 

Brundidge Neelly, Searcy, for appellee. 

J.—Appellee, who was plaintiff below, and who 
resident White Ark., purchased carload corn from 


similar decisions see Banking Law Journal Digest (Third 
Edition) 92. 
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Jones, Memphis, Tenn. The negotiations between the parties 
were written correspondence, and the corn was certain 
quality grade, the stipulated price $1.10 per bushel. Jones 
shipped the car corn his own order Pangburn, Ark., bill 
lading directing notice appellee, and drew draft appellee 
with the bill lading attached, the draft being payable appellant, 
banking institution Memphis. Appellant forwarded the draft, with 
bill lading attached, bank Pangburn for collection. Appellee 
paid the draft, took the bill lading, and unloaded the corn, which 
was, according the evidence, found very low grade and prac- 
tically worthless. While the funds were still the hands the local 
bank, appellee sued Jones for the amount paid and caused garnish- 
ment issued and served the local bank. Jones was summoned 
publication warning order, but made defense. Appellee appeared 
and intervened, claiming the fund owner, and, the trial the issue 
between appellee plaintiff and appellant intervener, there was 
verdict favor appellee. Appellant asked for peremptory instruc- 
tion the ground that, according the undisputed testimony, was 
the owner the draft and the funds collected thereon, but the court 
refused give the instruction, and, the contrary, submitted the 
jury the issue whether not appellant was the owner the draft 
merely received for collection. 

have considered the evidence and reached the con- 
clusion that the court erred holding that there was any issue fact 
submit the jury concerning the ownership the funds controversy. 
The facts the case bring squarely within the decision this court 
Cox Wholesale Grocery Co. National Bank Pittsburg, 107 Ark. 
601, 156 187, and Merchants’ Bank Kansas City Searcy 
Wholesale Grocer Co., 166 Ark. 153, 265 961. 

will noted that the draft was drawn Jones favor appel- 
lant, and this constituted transfer the title the proceeds the 
draft when collected. other words, the transaction its face was 
sale the proceeds and not delivery the draft for collection, and 
this respect the case identical with Merchants’ Bank Kansas 
City Wholesale Grocery Co., supra. The question therefore 
whether not there any evidence the case show that the 
effect the transaction was other than that expressed the face the 
draft itself. The burden proof was appellee make such proof. 

Appellant’s cashier, Hume, testified disposition concerning 
the draft and its delivery appellant Jones the course business 
between appellant and Jones. testified that the draft was delivered 
appellant regular course business for discount and and 
that this had been the regular course business between appellant and 
Jones for many years, but that, addition this, Jones had line 
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his own account. The witness testified that this draft and 
others under like circumstances were credited the checking account 
Jones, and that the discount was cents per $100, and that, case 
delay more than days, there was charge per cent. interest 
for the period delay. The witness testified that this method doing 
business was classed banking circles ‘‘commodity loan,’’ and 
that appellant has quite number firms doing business that basis. 
This testimony not contradicted, and there certainly nothing 
overcome the regularity the transaction, far the face the 
draft concerned, transfer the funds. The witness testified 
that this draft and those like were discounted the bank, and this 
entirely negatives the idea that the draft was received merely for 
collection. 

Counsel for appellant rely, evidence that the draft was merely 
taken for collection the statements the witness that such transac- 
tions constituted what termed banking circles ‘‘commodity 
but those statements concessions the witness, they may 
termed, have tendency show that this draft and others similar 
were taken collection items and not transfer and sale. They 
also rely upon the statement the witness that Jones had credit 
arrangement with the bank ‘‘covering the discount his bill lading 
items, and also additional line credit upon his own paper the 
amount $5,000.’’ This statement does not show that the draft was 
accepted merely for collection; the contrary, accord with the 
other statements the same witness, who said that this draft was taken 
not for collection, but was discounted the same was note, and 
that Jones had ‘‘an additional line credit upon his own paper’’ 

There testimony the effect that after this suit had been insti- 
tuted Jones called appellee over the telephone from Memphis and that 
they had conversation effort the part Jones effect 
settlement and stop the litigation, and Mr. Hume his testimony 
admitted that had had some conversation with Jones about taking 
the matter settlement with appellee. Learned counsel for appellee 
insisted that this testimony had some probative force tending 
show that the draft was not accepted appellant outright pur- 
chase but merely for collection. These matters, well the state- 
ment Hume that upon nonpayment the draft would have been 
charged back, were all covered our decision Merchants’ Bank 
Kansas City Wholesale Grocer Co., supra, and that case 
every respect decisive the case against the contention appellee. 
that case said: 

fact that appellant referred the claim appellee the drawer 


the draft determine whether not credit should allowed does 
not change the effect the draft being drawn favor appellant and 
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credited the account the defendant. Notwithstanding the fact that 
the draft became the absolute property appellant the party 
whose favor was drawn, yet the defendant was liable appellant 
drawer the draft was not paid. Therefore the act 
consulting the drawer carrying out the wishes the drawer did 
not concede that the draft was not its absolute 


The case cited above was referred and discussed the later case 
Live Stock State Bank Forrest City Grocer Co., 166 Ark. 474, 266 
456, and there was distinction found the case then under con- 
sideration, the fact that the draft the last case was not drawn 
favor the appellant; hence the transaction was not, its face, 
transfer the title the funds. 

Counsel for appellee rely upon our decision Collin County Nat. 
Bank Laser Grain Co., Ark. 396, 197 707, but there 
clear distinction between that case and this, that the draft involved 
there showed its face that was delivered for collection, and there 
was other proof adduced the case which tended show that was 
actually received the appellant for collection and not purchase. 

The judgment the circuit court therefore reversed, and the 
cause remanded for new trial. 


Modification 


the judgment this court the cause was remanded for new 
trial, instead rendering judgment here the undisputed evidence 
favor appellant. This course was pursued the theory that appellee 
might able produce additional evidence tending show that the 
draft was received appellant from its customer merely for collection 
and not the absolute owner. Appellant now moves for modification, 
obtain judgment here for recovery the amount the draft. 
Appellee responds the motion, and states that can, retrial 
the issues, adduce testimony the effect that general custom existed 
the city Memphis among the banking institutions that drafts this 
character were taken for collection. other proof offered. 
not think that sufficient help appellee’s defense, for the prevalence 
such custom could not affect this particular transaction, where the 
draft its face became the property the drawee, and the proof shows 
affirmatively that appellant received such. Southern Coal Co. 
Searcy Transfer Co., 152 Ark. 471, 238 624. 

useful purpose will served remanding the cause for new 
trial, for comes back here appeal from judgment appellee’s 
favor, with other testimony except that now the record and the ad- 
ditional testimony offered, would reverse the judgment being un- 
supported legally sufficient evidence; the motion appellant 
sustained, and final judgment will rendered here appellant’s favor 
for recovery the funds dispute. 
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SUPERINTENDENT BANKS NOT AFFECTED 
STATUTE REQUIRING REPORTS 
UNCHANGED DEPOSITS 


State Bank Portland. State State Bank Portland, Supreme 
Court Oregon, 243 Pac. Rep. 


Sections 10160 and 10163 the Oregon Laws require the cashier 
secretary every bank make and publish stated times 
statement deposits which have remained unchanged for more than 
seven years. The superintendent banks charge insolvent 
bank not within the provisions these sections and not re- 
quired publish statement the kind provided for therein. 


the matter the liquidation the State Bank Portland, in- 
solvent. Petition the State Oregon against the State Bank 
Portland and Frank Bramwell, Superintendent Banks. From 


judgment sustaining demurrer the petition, petitioner appeals. 
Affirmed. 


See, also, 222 740, 110 Or. 61. 
This proceeding was initiated the Attorney General filing the 


court Multnomah county, Oregon, the liquidation proceed- 
ings the State Bank Portland, his petition praying for order re- 
quiring the superintendent banks publish copy the sworn 
statement required section 10160, Or. L., and require the super- 
intendent banks allow claim said liquidation proceedings 
favor the state treasurer for the sum $1,613.65, less cost publica- 
tion, and pay dividends said claim the same amount should 
paid unpreferred depositors. 

Prior February 16, 1922, the State Bank Portland was bank- 
ing institution, and said date was insolvent. This bank was closed 
its board directors, and like authority its assets turned over the 
superintendent banks for liquidation. 

The superintendent banks interposed general demurrer, which 
was sustained, and upon the Attorney General’s refusal plead further, 
his petition was dismissed, from which order this appeal prosecuted. 

Grace Smith, Asst. Atty. Gen. (I. Van Winkle, Atty. Gen., 
the brief), for the state. 

Jay Bowerman, Portland (Bowerman Kavanaugh, Portland, 
the brief), for respondents. 


McBRIDE, (after stating the facts case has 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 359. 
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been elaborately presented, and the construction the various statutes 
has been matter small difficulty. Section 10160, Olson’s Oregon 
Laws, reads follows: 


Officers Make and Publish Statement Deposits Not 
Changed for Seven cashier secretary 
every bank, savings bank, savings and loan society, and every institution 
which deposits money are made, shall within fifteen days after the 
first day July the year 1907, and within fifteen days after the first 
day July each and every second succeeding year thereafter, return 
the secretary state Oregon sworn statement showing the amount 
standing the every depositor who shall not have made de- 
posit, who shall not have withdrawn any part 
posit, principal interest for the period more than seven years. 
Such statements shall also contain the last known place residence 
post-office address such depositor, and the fact his death, known. 
Cashiers and secretaries such banking institutions shall publish copies 
such sworn statements newspaper general circulation pub- 
lished county town where such bank situated, and said state- 
ment shall published least once week for four successive weeks, 
the cost such publication paid pro rata out said unclaimed 
deposits. The provisions this act shall not apply to, effect (affect) 
the deposit of, any person known such secretary 
living. Provided, however, any savings deposit made any institution 
above mentioned, shall not escheat the state until the expiration 
twelve years lieu the seven-year period above mentioned; but the 
provisions this act shall apply deposit insane person 
person under legal disability, whose relatives persons having the 
guardianship, control such insane person persons under 
legal disability, shall not have knowledge such deposit.’’ 


Section 10163 follows: 


Comply With Act Misdemeanor.—Any cashier secre- 
tary any the banking institutions mentioned section 10160 
this act, neglecting refusing make the sworn statement required 
said section 10160, shall deemed guilty misdemeanor, and 
conviction thereof, shall fined any sum not less than $50 nor more 
than $1,000, confined the county jail not less than ten days nor 
more than ninety days, both such fine and imprisonment, the 
the court.’’ 


the superintendent banks charge the assets and business 
insolvent bank within the provisions these two sections, and was 
the legislative intent include therein insolvent banks whose busi- 
ness the hands the superintendent for liquidation? the very 
face the statute, the contrary intent seems indicated. Without 
the proposition the existence insolvent bank cor- 
porate entity, which for some purposes may spite the fact that 
its assets and business are the hands the superintendent for the 
purpose liquidation, apparent that the court would have 
construction, highly penal statute order make fit 


— 
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the contention the petitioner. the cashier active and solvent 
bank should disregard the provisions section 10160, supra, in- 
dictment under section 10163, Or. L., would read somewhat follows: 


B., being cashier bank and, did unlawfully and 
willfully refuse return the secretary state sworn statement 
showing the amount standing the credit every depositor and, 
required section 10160,’’ etc. 


The mandate the law directed particular person, the 
secretary,’’ and such person can only appendage 
active bank. The superintendent banks neither cashier 
secretary insolvent bank, other corporation named the 
statute, and while would have been competent for the Legislature 
have required him make report like that required cashier 
secretary, did not see fit so, and have license wiser 
than the Legislature. Chapter title 35, Or. L., covers the question 
and liquidation state banks. This part the 1911 
statute, 171. Section 6223, Or. L., provides the mode procedure for 
the liquidation insolvent state bank. the bottom page 2484, 
and part section 6223, supra, under the subtitle, Dividends, 
When the following: 


any time after the expiration the date fixed for the presenta- 
tion claims the superintendent banks may, out the funds remain- 
ing his hands after the payment expenses, declare one more 
dividends, and after the expiration one year from the first 
tion notice may declare final dividend. 


pages 2485 and 2486, and part the same find 
provisions governing the disposal the assets after the depositors pre- 
senting claims have been paid full. Under the subtitle ‘‘Superintend- 
ent Call Meeting Stockholders, the following: 


the superintendent banks shall have paid each de- 
positor and such bank (not including stockholders) whose 
claim claims such depositor creditor shall have been duly proved 
and allowed, the full amount such claim, and shall have made proper 
provision for unclaimed unpaid deposits dividends the 
superintendent banks shall call meeting the stockholders. 


The paragraphs provide for the handling the assets 
either the superintendent banks the stockholders. All the 
above refers, however, the period time after all allowed claims have 
been paid. After the subdivision concerning the election liquidating 
agents appears the following under the subtitle ‘‘Dividends and Un- 
claimed Deposits, Disposition 


and unclaimed deposits remaining the hands the 
superintendent banks for six months after the order for final dis- 
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tribution shall him deposited one more banks under his super- 
vision, the credit the superintendent banks his name office, 
trust for the several depositors creditors entitled thereto. 


only reasonable conclude that this language refers back the 
language page 2485, supra, under the subtitle ‘‘Superintendent 
Call Meeting Stockholders, and refers the following, ‘‘and 
shall have made proper provision for unclaimed unpaid deposits 
dividends,’’ and has reference only bank where all presented and 
allowed claims have been fully paid, and does not refer bank where 
the assets are not sufficient pay the claims depositors. hold, 
the matters here litigated, that the act providing for the liquidation 
insolvent banks complete itself, and not governed the pro- 
visions section 10161, Or. L., which applies only active banks. 

The judgment the circuit court affirmed. 


DEPOSITORS’ GUARANTY LAW HELD CONSTI- 
TUTIONAL 


First State Bank Claremont Smith, State Superintendent Banks, 
Supreme Court South Dakota, 207 Rep. 467 


The South Dakota law providing for depositors’ guaranty fund 
and commission administer such fund constitutional. 


Original application the First State Bank Claremont for writ 
Kibbee and others, constituting the Depositors’ Guaranty Fund Com- 
mission. order show cause. Writ prohibition denied. 

Beardsley, Ipswich, for plaintiff. 

Buell Jones, Atty. Gen., for defendants. 

Roy Willy, Platte, and Gardner Churchill, Huron, amici 


BURCH, C.—This original proceeding order show 
cause, obtained upon verified petition and affidavit for writ prohi- 
bition. Plaintiff brings its own behalf, and behalf all other 
banks the state similarly situated, prevent the defendants, who con- 
stitute the depositors’ guaranty fund commission, from levying assess- 
ments under section 9011, 1919. The constitutionality the De- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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positors’ Guaranty Law, which section 9011 part, attacked be- 
claimed, the law violates the following enumerated provisions 
the state Constitution. 

Section art. providing that: 

person shall deprived life, liberty property without due 
process 


Section 13, art. providing that: 


property shall not taken for public use, damaged, 
without just compensation determined jury, which shall paid 
soon can ascertained, and before possession taken,’’ 


Section 18, art. providing that: 


law shall passed granting any citizen, class citizens 
corporation, privileges immunities which upon the same terms shall 
not equally belong all citizens 


Section art. providing that: 


men are born equally free and independent, and have certain 
inherent rights, among which are those enjoying and defending life 
and liberty, acquiring and protecting property and the pursuit 


Section art. 11, providing that: 


shall uniform all property the same class, and shall 
levied and collected for public purposes 


And that portion the Fourteenth amendment the federal Con- 
stitution providing that: 
state shall make enforce any law which shall abridge the 
privileges immunities citizens the United States; nor shall any 
state deprive any person life, liberty, property, without due process 
law; nor deny any within its jurisdiction the equal protec- 
tion the 


The complaint alleges, besides the jurisdictional and formal facts: 
That the average daily deposits all state banks open and doing busi- 
ness are approximately $100,000,000; that the total money the de- 
positors’ guaranty fund does not exceed $320,820.31, and levy will 
therefore made unless defendants are restrained that the state bank- 
ing system the state consists 381 state banks; that assessment 
made and collected plaintiff will compelled pay the fund 
thereunder the sum $497; that there are now 282 insolvent state banks, 
exclusive the banks whose deposits have been paid full from the 
depositors’ guaranty fund, and exclusive those which have been re- 
organized that the total liabilities such banks are $43,379,992.91; 
that the assets all said banks will not sufficient pay more than 
per cent. said liabilities; that interest-bearing guaranty fund cer- 
indebtedness have been issued will issued cover all 
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said liabilities said defunct banks, and the total amount that can 
levied and assessed under said law will far short the amount re- 
quired pay the interest said deposits, and for that reason the said 
depositors’ guaranty fund helplessly insolvent that now 
benefit the solvent banks, affords protection depositors 
therein, and that levy and collect the assessment under such 
stances violation the above quoted constitutional provisions. 
Defendants demurred the complaint. Therefore, under these facts, 
must determine the constitutionality the law involved. 

While counsel for plaintiff not expressly admit that the law was 
constitutional its inception, they have not devoted much time argu- 


ment that point. They contend that, even though may have been 


constitutional when enacted, changed conditions now render the act 
violative the Constitution. They reason from railroad rate cases 
which have one time been held constitutional because the rates fixed 
statute are reasonable and not confiscatory, and later under changed 
conditions such rates became unreasonable and confiscatory and there- 
fore unconstitutional. But there does not appear any analogy be- 
tween those cases and this. well known that trade and com- 
merce prices are subject fluctuation, and what reasonable charge 
for service today may not tomorrow, because not just proportion 
other prices and charges. this case the objection not the 
amount the charge, but the purpose for which made. Changed 


eonditions have not changed the purpose. the purpose the law 


was legitimate, and the act therefor constitutional the time its en- 
actment, must remain so, although because changed con- 
ditions its purpose longer useful desirable. Its 
reason for its repeal the lawmakers, but can have 
weight with the court construing it. the law was constitutional 
when enacted, now is, and all that portion the complaint pertaining 
changed conditions immaterial the inquiry now before us. 
The section objected forms part the banking act under which 
all state banks have been operating for over ten years—namely, chapter 
102, 1915. This act provides for the establishment department 
banking, for the incorporation banking corporations, for de- 
positors’ guaranty fund and commission administer such fund, for 
the liquidation insolvent banks, and for practically all other pro- 
visions pertaining banking. forms part the charter the 
state banking corporations. Statutes creating depositors’ guaranty 
fund have been enacted many states. Some the earlier statutes re- 
quired contribution only from banks which should chartered sub- 
sequent the passage the act, banks which should elect take the 
benefit the fund and contribute its establishment. These statutes 
were not attacked upon constitutional grounds, because the creation 
the fund was contract. Later statutes many states have made 


; 
g 
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compulsory upon the state banks contribute according the amount 
their deposits such fund. These statutes have been unanimously 
upheld the state courts, and the United States Supreme Court has 
declared that such statutes not violate the federal Constitution, 
least far they apply corporations organized after their enact- 
ment, corporations organized before, whose charters were subject 
reserved power altering, amending repealing. Noble State 
(N. 1062, and note, Ann. Cas. 1912A, 487, and note; Id., Ct. 
299, 219 575, Ed. 341; Shallenberger First State Bank 
Holstein, Ct. 189, 219 114, 117; Assaria State Bank 
Doley, Ct. 189, 219 121, 123. The right alter, 
revise, annul the charter corporation expressly reserved sec- 
tion art. our Constitution. Since the decision the celebrated 
Dartmouth College Case (Dartmouth College Woodward, Wheat. 
518, Ed. 629), has been the settled doctrine this country that 
the charter corporation contract between the incorporators and 
the state. Judge Morling, the case Hirning Hamlin (Iowa) 206 
W., page 619, says: 

state South Dakota, the exercise its sovereign right 
creating and regulating banking corporations, might undoubtedly annex 
the privileges granted such terms and conditions saw fit, and 
the act taking stock the stockholder impliedly asesnted them. Such 
terms and conditions thereby became obligatory upon the stockholder, 
their nature.’ 

far the banking corporations are concerned, the assessment 
sought prohibited not tax involuntary taking their prop- 
erty, but part the consideration exacted the state for the cor- 
porate franchise. So, also, the law part the privileges and con- 
ditions under which the unincorporated banks were organized and have 
been doing business. Such banks for ten years, accepted the benefits 
the depositors’ guaranty fund, which gave them the right hold, 
deposit, public moneys without additional bond security, enjoy 
the confidence the public reason the existence such guaranty 
fund, and all other benefits, real supposed, emanating therefrom, and 
they are not now position claim they have not consented thereto. 
might rest the case upon the proposition that the assessment sought 
levied not tax involuntary taking the property any 
the state banks, but closing make this observation: That know 
and none has been our attention, where similar 
statute has beeh held unconstitutional any ground. Such provisions 
have been sanctioned, eminent authority, legitimate exercise 
the police power. 

are satisfied the constitutional objections urged are without merit, 
and for that reason the writ prohibition applied for denied. 


q 
4 
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NOTES PAYABLE TENNESSEE GOVERNED 
LAWS TENNESSEE 


Miller Bros. Co. Blackburn Coal Co., Court Appeals Kentucky, 
279 Rep. 618 


Kentucky corporation purchased lumber from Tennessee cor- 
poration and executed its notes for the purchase price thereof. The 
notes were signed Kentucky and mailed Tennessee pursuant 
the contract for the purchase the lumber, which was made 
Tennessee. The notes were payable Tennessee. They provided 
for interest per cent. and attorney’s fee per cent. 
ease the notes should placed the hands attorney upon 
default. Interest the rate per cent. allowed the laws 
Tennessee but not the laws Kentucky. 

action brought the notes Kentucky, was held that 
they were Tennessee contracts, governed the laws Tennessee, and 
that the provision for per cent. interest, being valid Tennessee, 
was valid and enforceable. The court further held, however, that 
the agreement pay attorney’s fee per cent. was not en- 
forceable Kentucky for the reason that was contrary the 
policy the laws that state, which prescribe the amount the 
attorney’s fee that may taxed against unsuccessful litigant. 


Action the Miller Bros. Co. against the Blackburn Coal Co. and 
others. From judgment dismissal plaintiff appeals. and 
remanded, with directions. 

Staton Keesee, Pikeville, for appellant. 

May and May, Allen Mayo, all Prestonsburg, for appellees. 


HOBSON, C.—The Miller Bros. Co. corporation running saw- 
mill and selling lumber Johnson City, Tenn. The Blackburn Coal 
Co. operating coal mine Floyd county, Ky. John 
Blackburn, acting for the Blackburn Coal Co., went Johnson City, 
Tenn., and there made contract with Miller Bros. for the purchase 
lumber, amounting $9,552.82. Miller Bros. agreed accept promis- 
sory notes for the price the usual Tennessee form, drawing per 
cent. interest from date, payable the Unaka City National Bank 
Johnson City, Tenn., and when the cars were shipped and checked 
the Blackburn Coal Co. they were execute the notes. This practice 
was followed and the notes were duly executed, payable different in- 
tervals according the agreement. The notes were not paid and this 
suit was brought the Miller Bros. Co. recover upon them, the facts 
above stated being alleged the petition and judgment being prayed 


similar decisions see Banking Law Journal Digest (Third 
Edition) 574, 95. 
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for interest per cent. and attorney’s fee per cent., pursuant 
the law Tennessee. The defendants filed answer which they 
denied that the notes were executed delivered Tennessee, were 
Tennessee contracts, that per cent. interest, attorney’s fee 
per cent., was allowed the law Tennessee. They also pleaded 
that notes were executed for $300 more than the defendants actually 
owed mistake and before the lumber was checked up. reply was 
filed controverting the allegations the answer. motion the 
plaintiff, judgment was rendered favor the plaintiff for the un- 
controverted part, with interest per cent. This left issue the 
$300, and the question per cent. interest and attorney’s 
fee per cent. The proof was taken which, without contradiction, 
showed the law Tennessee alleged the plaintiff’s petition 
and also showed the facts above stated the contract. There was 
proof taken showing any mistake the amount for which the notes were 
executed, and, the contrary, the proof for the plaintiff showed that the 
notes were executed for the true amount due. final hearing the 
court dismissed the plaintiff’s petition, refusing any recovery 
the items controversy. The plaintiff appeals. 

The notes are all the same form. One them far material 
reads follows: 


Johnson City, Tenn., 
Feb. 13, 1922. 
months after date, promise pay the order Miller 
Bros. Co., forty-two hundred and thirty-one dollars and 32/100 dollars, 
the Unaka City National Bank, Johnson City, Tenn., for value re- 
ceived, with interest from date until paid per cent. per special 
agreement. We, the makers and indorsers, waive demand, notice 
protest, and, the event this note placed the hands any at- 
torney for collection, upon default, agree to. pay per cent. at- 
torney’s fee 
Coal Co. [Seal] 
Fred Blackburn, 


the back each note appears the following: 


indorsers, waive demand, notice and protest, and guarantee 
payment this note, and acknowledge that sign with full knowledge 
this contract. 

Porter. 
Blackburn. 


There dispute the law Tennessee, which clearly shown 
authorize the recovery per cent. interest. The question in- 
terest therefore turns simply whether not the notes were Tennessee 
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maker note and the acceptor bill exchange 
primary obligators are ordinarily deemed have bound themselves 
with the laws the place where the note bill payable; 
aud generally therefore the contract the maker note, 
that the acceptor bill exchange, the law the place per- 
formance will govern execution, construction and validity his 
contract the theory that such was probably the intention the parties 
even though the note was signed acceptance made elsewhere.’’ 


Again section this: 


example, though indorsement note made one state, 
yet the indorser transmits another state there received 
the payee, and this done pursuant agreement made such other 
state, the obligation the indorser determined the law the 
state which the note was received the payee. The general rule 
stated above represents the practically unanimous view the American 


The Kentucky cases are accord with this rule. Stevens Gregg, 
Ky. 461, 775, Ky. Law Rep. 686; German Nat. Bank 
Zimmer, 141 Ky. 401, 1023. 

The contract here was made Johnson City, Tenn.; the notes were 
signed Kentucky and mailed Johnson City, Tenn., pursuant the 
contract made Tennessee. The notes were made payable Johnson 
City, Tenn. The indorsement upon the back each note guaranty 
that the notes will paid and was part the original contract 
which time was given for the lumber. 

therefore conclude that these papers are Tennessee contracts 
which are governed the laws Tennessee, and that the contract 
pay per cent. interest valid and enforceable, being warranted the 
laws Tennessee. 

The question per cent. attorney’s fee depends upon other prin- 
ciples. was held this court Clarke Tanner, 100 Ky. 276, 
11, Ky. Law Rep. 590, and Rogers Rains, 100 Ky. 295, 
483, Ky. Law Rep. 768, that such contracts are agreements 
pay penalties, tend oppression the debtor, and encourage litiga- 
tion for this reason such contracts when made foreign state will not 
enforced Kentucky, the ground that they are contrary the 
policy our laws which prescribe the amount the attorney’s fee that 
may taxed against the unsuccessful litigant. These opinions follow 
number prior cases and have been several times followed since. John- 
son Rogers’ Receiver, 234, Ky. Law Rep. 1272; Fidelity 
Trust Co. Ryan, 109 Ky. 240, 610, Ky. Law Rep. 734; 
Carsey Co. Swan James, 150 Ky. 473, 150 534. The 
court therefore properly refused enter judgment for attorney’s fee 
per cent. 


| 
§ 
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The notes made out prima facie case for the plaintiff, and there 
being evidence mistake their execution, judgment should have 
been rendered favor the plaintiff for the $300 deducted when the 
original judgment for the uncontroverted part the claim was entered. 

Judgment reversed and cause remanded the circuit, with 
tions enter judgment above indicated. 


SURETY LIABLE NOTE WHERE MAKER’S 
SIGNATURE FORGED 


Morris Plan Albany Adler, New York Supreme Court, 
Term, 213 Supp. 227 


One who signed promissory note surety liable the payee 
although the signature one more the persons purporting 
liable the note forged and though the surety signed the belief 
that the signatures were genuine where appears that the payee 
received the note without notice the forgery. 


Action the Morris Plan Co. Albany against Florence Adler, 
Holland McGowan, and others. plaintiff’s motion, under Rules 
Civil Practice, rule 113, for order striking out answer defend- 
ant McGowan, and for summary judgment. Motion granted. 

Ernest Boothby, Albany, for plaintiff. 

Walter Swanker, Schenectady, for defendants. 


STALEY, J.—Plaintiff moves, under rule 113 the Rules Civil 
Practice, for order striking out the answer the defendant 
and for summary judgment. The action brought recover 
promissory note, made the defendants and payable plaintiff. The 
answer the defendant McGowan alleges that the signature the 
alleged maker, George Rhinehart, was forged, and that was falsely 
represented him Jerome Cartwright, one the defendants and 
the note, that Rhinehart was property owner; that this 
signature was forged, and this representation made induce the de- 
fendant sign the note; and that said note was therefore 
void, and not valid against the defendant McGowan. 

The maker negotiable instrument, making it, engages that 
will pay according its tenor, and admits the existence the payee 
and his then endorse. Negotiable Instruments Law, 110. 

action payee against one who has signed note surety, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1221. 


q 
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defense thereto that the name one more the obligors 
such instrument has been forged, though the surety signed the same 
the belief that the signatures were genuine, where appears that 
the instrument was accepted the payee without notice the forgery. 
Defenses Commercial Paper, 202. This rule, which has 
justification reason and principle, although without the authority 
any reported decision this state, far able find, has been 
generally adopted other jurisdictions. Wayne Agricultural Co. 
Cardwell, Ind. 555; Helms Wayne Agricultural Co., 325, 
Am. Rep. 147; Selser Brock, Ohio St. 302; Bigelow Comegys, 
Ohio St. 256; Hunter Fitzmaurice, 102 Ind. 449, 127; 
Stoner Milliken, Ill. 218; York County Insurance Co. Brooks, 
Me. 

Section the Negotiable Instruments Law not available the 
defendant. The right the plaintiff enforce payment against the 
defendant not right acquired through under the signature 
the contrary, right based upon the fact that the 
defendant MeGowan was comaker and surety for the payment the 
note, and, became such through forgery and deception practiced 
upon him Cartwright, was act which the plaintiff was ignorant. 

Where one two innocent persons must suffer the fraud 
third person, who trusted the third person and had his trust violated 
must bear the loss. 

Order may entered, striking out the answer the defendant 
Gowan, and granting the plaintiff summary judgment, with costs. 


BANK ENTITLED RECOVER NOTE 
RUPT’S NOTE 


Pacific Bank Michaelson, New York Supreme Court, Appellate Di- 
vision, 214 Supp. 715 


The plaintiff bank held note bankrupt After 
the maturity the note the two indorsers thereof requested the 
bank sign composition agreement and also requested the bank 
hold each the indorsers liable for only one-half the amount due 
the note and extend the period payment. The bank refused 
these things unless additional signature should procured. 
Thereupon each the indorsers executed new note and secured 
his wife’s signature thereto and the plaintiff bank signed the com- 
position agreement. This action was brought one the notes. 


NOTE—For similar decisions see ‘Banking Law Journal Digest (Third 
Edition) 284. 


THE BANKING LAW JOURNAL 483 


The defenses the action were that the note was fraud the 
other creditors and that the note was without consideration. was 
held that the note was supported sufficient consideration, and 
that the giving the note constituted fraud upon the other 
the bankrupt. Judgment was entered favor the 
plaintiff. 


Action the Bank again David Michaelson and another. 
From judgment striking out the answer the named defendant, and 
granting summary judgment for plaintiff, under Rules Civil Prac- 
tice, rule 113, said defendant appeals. Affirmed. 

Geis Forman, Brooklyn (Herman Forman, Brooklyn, 
counsel), for appellant. 

Blumenstiel Blumenstiel, New York City (Ralph Jacobs, 
New York City, counsel), for respondent. 


DOWLING, J.—This action brought upon promissory note made 
defendants the order plaintiff, the following form: 


New York, December 28, 1922. 
the dates hereinafter mentioned promise pay the order 
the Pacific Bank three thousand four hundred fifty and 00/100 dol- 
lars, with interest, Pacific Bank, Madison Ave. and 28th street, the 
following installments: June 28, 1923, $250, with interest, and the bal- 
ance installments $125, with interest due, quarterly annually there- 
after, until the whole amount $3,450 and interest paid. any in- 
stallment not paid when due, then all the remaining installments be- 
come immediately due and payable, and the Bank may proceed 
with the collection the indebtedness owing the time the default, 
with interest, with the same force and effect the whole amount still 
owing was due the time such default. Value received. 
David Michaelson. 
Michaelson. 
Eastern Parkway.’’ 


The defendant Rose Michaelson was personally served, and defaulted, 
and judgment has been entered against her for the full amount. The 
defendant David Michaelson interposed answer, admitting all the 
allegations the complaint, except demand for payment. sets 
affirmative defense the following facts: 

The Thomas Shoe Co., corporation, was largely indebted 
among whom was this plaintiff. became insolvent, and 
the day November, 1922, petition voluntary bankruptcy 
was filed against it. The matter was referred referee, and the 
26th day December the bankrupt offered settlement per 
cent., payable cash. December 29, 1922, the majority creditors, 
including the plaintiff, accepted ‘the offer. The composition was con- 
firmed, and the Thomas Shoe Co. paid the amount cash. 
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The answer alleges that the plaintiff refused sign the composition 
unless received additional notes for the payment its claim, and 
unless received the balance the form two promissory notes, each 
for $3,450, signed the officers the bankrupt corporation and 
their respective wives individually, one which notes the subject 
the action. averred that thereby the plaintiff, the corporation, 
and the defendant David Michaelson entered into fraudulent agree- 
ment, which was concealed from the other creditors, that the note 
made was fraud upon the creditors, and that the said note was with- 
out any consideration. Upon this answer plaintiff moved for summary 
judgment under rule 113. 

The moving affidavit John Hamilton, vice-president the 
plaintiff, alleges that the facts relating the execution the note 
suit are follows: 

The Thomas Shoe Co., October 31, 1922, executed its note the 
plaintiff the sum $10,000, due November 1922. Aronowitz 
and the defendant David Michaelson were the principal officers this 
corporation, and indorsed individually, for the purpose lending 
it. November 1922, the note became due and was un- 
paid, and notice protest was given the indorsers. December 
28, 1922, the indorsers requested the plaintiff sign composition 
agreement, which refused do, unless secured some evidence 
the request the indorsers. The indorsers requested, not alone that 
the plaintiff sign the composition agreement and take per cent. the 
but asked for further consideration, wit, that the full liability 
$10,000 each divided, that each become liable for only one- 
half the amount, and they requested further forbearance the 
following extent: That each obliged pay their share the 
ance installments, the first which was become due six months 
from that day; that is, $250 June 28, 1923, and the balance due 
quarterly installments $125 each until paid. Plaintiff refused sign 
the composition agreement, divide the liability, extend the period 
payment, unless secured additional signature. Aronowitz and 
Michaelson each secured his wife’s signature and new notes, one 
which, the subject this action, was executed the defendants here. 
Plaintiff thereupon signed the composition agreement. 

The replying affidavit denies that part the affidavit John 
Hamilton, which alleges that the division the liability was the re- 
quest Aronowitz and Michaelson, and alleges that the suggestion was 
made Mr. Hamilton. 

The appellant contends that the question is: Was the note suit 
rendered void when the signature Rose Michaelson, stranger 
the previous indebtedness, was secretly procured and exacted con- 
sideration for the plaintiff’s entering into composition agreement? 
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The defendant Rose Michaelson, however, though she makes affidavit 
that she received consideration for signing the note, defaulted 
the action and judgment has been entered against her. 

Defendant David Michaelson was not released indorser upon 
the original obligation the Thomas Shoe Co., even though the latter 
were discharged bankruptcy, and even though composition with 
the principal debtor had been assented to. Bankruptcy Act, (30 
Stat. 550 [U. Comp. St. Easton Furniture Mfg. Co. 
Caminez, 157, 146 App. Div. Matter American 
Paper Co. (D. C.) 255 121. 

This was not new note, given replace the old note, nor new se- 
curity, given secure the exact balance remaining due plaintiff 
from defendant David Michaelson indorser the original note, 
after allowing for the amount received under the composition agree- 
ment. Michaelson’s own affidavit shows that the amount for which 
and Aronowitz were liable indorsers the $10,000 note was 
$6,900. For this amount both them were jointly and severally liable. 
Instead forcing payment this sum from either, the bank agreed 
accept notes for $3,450 from each, indorsed third party, 
and paid installments; the first $250 paid six months 
thereafter, and the remainder quarterly payments $125. 

Thus entirely new and changed status the relationship between 
the parties arose. Instead Michaelson being liable for $10,000 
once, became liable only for $3,450, long-deferred installments. 
There was new and valuable consideration for this new note, quite 
independent any connection with the composition made between the 
Thomas Shoe Co. and its and the giving the note con- 
stituted fraud upon the other creditors the shoe company. 

The order and judgment appealed from should affirmed, with 
costs respondent. 


COLLECTING BANK NOT LIABLE FOR COR- 
RESPONDENT BANK’S NEGLIGENCE 


Farmers’ Merchants’ Bank Ray, Supreme Court Arkansas, 280 
Rep. 984 


Under the Statutes Arkansas (Acts 1921, page 514, 14) 
bank not responsible depositor for the negligence corre- 
spondent banks employed check, provided that 
uses due diligence the selection such correspondents. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
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Action Ray against the Farmers’ Merchants’ Bank. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Jas. Ft. Smith, and Starbird Starbird, 
Alma, for appellant. 

Warner, Hardin Warner, Ft. Smith, for appellee. 


J.—Appellee, who was the plaintiff below, 
resident Mulberry, Ark., and appellant engaged the banking 
business that place. 

This action instituted appellee against appellant recover 
the amount check received for collection appellant, which 
failed account for. The case was tried before jury, and the trial 
resulted verdict favor appellee. 

June 19, 1923, during banking hours, appellee delivered ap- 
pellant, for collection, check for $1,150, drawn his favor Mrs. 
Etta Beard the First National Bank Sapulpa, Okl. Appellant 
aecepted the check, passed the credit appellee, and gave de- 
posit slip, and forwarded the check its corresponding bank Ft. 
Smith. This was done due course mail the same day that the 
check was received, and according the due course mails the check 
should have been received the bank Ft. Smith the next morning, 
June 20. The Ft. Smith bank forwarded the check the Federal Re- 
serve Bank Oklahoma City, where was received June 22, 1923, 
and was, that bank, forwarded directly the First National Bank 
Sapulpa for payment. The check was received the Sapulpa bank 
June 23, and that day drew its own draft the Federal Re- 
serve Bank Oklahoma City and forwarded the latter payment 
appellee’s check. This draft probably reached Oklahoma City 
June 24, which was Sunday, but was not delivered that day, being 
delivered due course Monday, June 25. that day, and before 
the Federal Reserve Bank could forward the check, the First National 
Bank was found insolvent and passed into the hands the bank 
commissioner for liquidation. 

The drawer the check, Mrs. Beard, lived Sapulpa, and when 
the bank there received the check for payment, Mrs. Beard was in- 
formed that the check overdrew her account, whereupon she made 
deposit $500, which was more than sufficient raise the credits her 
account above the amount the checks. Thereupon the bank marked 
the check ‘‘Paid,’’ and surrendered Mrs. Beard. 

June appellant received information the failure the 
Sapulpa bank through its Ft. Smith corresponding bank and once 
notified appellee. This was done the assistant cashier appellant 
bank. testified that notified appellee that the First National Bank 
Sapulpa had closed its doors, that the check was not good, and that 
they would have charge back him. testified that told ap- 
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pellee that that they would wait few days see whether the check 
back. July the item was charged back against appellee 
his account, but was not notified the entry until about 
later. the meantime, appellant, through its cashier, requested ap- 
pellee sign preferred claim filed with the com- 
missioner, but appellee refused so. testified that his refusal 
was for the reason that appellant demanded that accept what 
ceived the claim full all demands against the appellant 

There was testimony the course the mails between 
and Sapulpa via Ft. Smith and Oklahoma City. letter mailed Mul-. 
berry would reach Ft. Smith the next morning, and letter mailed at. 
Ft. Smith during the day would leave there early the evening and 
reach Oklahoma City early the next morning. was four five 
train from Oklahoma City Sapulpa; there being four trains day 
each way. There was testimony from any one the Ft. Smith bank 
the time the check was received there and mailed out. 

The trial court instructed the jury that appellant was liable for its 
own negligence well that any the banks through whose hands 
the check passed for collection, and submitted the issue the jury 
whether not there was failure collecting the check account 
negligence. Appellant asked the court instruct the jury that all 


the corresponding banks through which the check was transmitted for 
collection were the agents appellee, that defendant was liable only for 
negligence its own, and was not liable ‘‘for the default negligence- 


any the corresponding banks.’’ The court refused give that in- 


and this the principal assignment error the 

undisputed that the check was delivered appellant merely 
for collection, and hence becomes necessary determine whether 
not the court was correct its instruction that appellant was liable for 
any negligence the corresponding banks through which the check 
passed. 

There are two conflicting lines decisions—one originating the 
New York Court Appeals (Allen Merchants’ Bank, Wend. 
Y.] 215, Am. 289), which was held that the initial 
lecting bank responsible for the negligence all the corresponding 
banks through whose hands the check may pass for collection, unless 
there express contract the contrary between the customer and 
the initial and the other rule, originating the Supreme Judicial 
Court Massachusetts (Fabens Mercantile Bank, Pick. 330, 
Am. Dee. 59), the effect that, where check bank distant 
point delivered the initial bank for collection, the corresponding 
banks are the agents the and the initial bank not respon- 
sible for their negligence. 622; Morse Banks, 274 
seq. The Massachusetts rule seems find rather greater support the 
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other authorities, but this court has already committed itself the New 
York rule, and are not disposed change overruling former 
Second Nat. Bank Bank Alma, Ark. 386, 138 472; 
Perry State Bank Myers, 159. 253, 251 685. Perry State 
Bank Myers, supra, 


law requires bank use due diligence collecting checks 
deposited with for collection. What due diligence depends the 
particular circumstances each case. The negligence the 
corresponding bank was necessarily the negligence the sending bank. 
the corresponding bank its agent for the collection 
the check. 


Second National Bank Bank Alma, supra, said: 


bank which draft for collection liable the owner 
thereof for any loss sustained reason any default breach 
duty subagent whom forwarded the draft for 


Counsel for appellant distinguish this case from Perry State Bank 
Myers, supra, saying that that case the draft was another 
bank the same county with the initial bank, and that, the latter saw 
fit send corresponding bank outside the county, instead 
presenting the check directly, did its own risk. That, think, 
not important distinction, for the fact that the two banks are 
situated the same county does not change the operation the rule. 
the banks were the same town, where there could direct and 
personal presentation the check, then there would distinction, 
because, necessarily, the sending the check corresponding bank 
would unnecessary act, and any risk attending would as- 
sumed the initial bank. Where there are two banks different towns 
the same county, the matter distance merely one degree, and, 
even though the bank adopting ordinary banking methods forward- 
ing the check correspondent instead presenting directly the 
paying bank, the selection the agencies are those the initial bank 
and not the customer, and the latter liable for all negligence, unless 
there special contract against liability for negligence the corre- 
sponding banks. 

But the rule law thus announced this court has been expressly 
statute which reads follows: 


bank, whether within without this state, receiving for col- 
lection, for deposit and recharge not collected remitted for, any 
note, bill, draft, certificate other instrument account, pay- 
able another city town, whether within without this state, having 
exercised reasonable care select proper correspondent for the col- 
lection such instrument account, shall not liable for the default 
such correspondent any subcorrespondent selected the latter, 
and negligence any forwarding bank shall not predicated upon 
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the fact that may have forwarded such instrument account di- 
but the owner such instrument account the person whom the 
same recharged not collected remitted for, shall have cause 
action for and account said default against any such corre- 
spondent subcorrespondent itself failing exercise reasonable care 
making said collection.’’ Acts 1921, 514, 14. 


The rulings the court regard instructions the jury 
were direct conflict with this statute. true that appellant’s re- 
quested instructions were not the exact language the statute, but 
they came substantially within its terms, and one the instructions given 
over appellant’s objection told the jury, many words, that appell- 
ant ‘‘is responsible for the conduct all the other banks employed 
collecting the check.’’ The evidence the case was sufficient 
warrant the jury finding that appellant was not guilty any negli- 
gence the selection its correspondents, and that was not negligent 
itself forwarding the check for collection, hence the instructions the 
court were erroneous and prejudicial. 

unnecessary discuss any other feature the case, for the 
error the court its charge the jury calls for reversal. 
Reversed and remanded for new trial. 


RECOVERY NOTE DECEDENT BARRED 
STATUTE LIMITATIONS 


Nellis’ Will, Surrogate’s Court, Albany County, 214 
Supp. 379 


The instrument sued this action stated that the person sign- 
ing had, the date the instrument, borrowed certain 
money from Alfred which was ‘‘subject and payable 
after the death the signer which more than six years after 
the making the instrument, was held that the instrument was 
promissory note; that since the note was payable demand the 
statute limitations began run its date; that recovery 
the note was barred the statute limitations 


Andrews, Albany, for executor. 
John MeManus, Albany, for claimant. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1142. 
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LAWYER, this proceeding rejected claim, which 
based upon instrument the handwriting the claimant and 
signed the testator, and which reads follows: 


Y., September 19, 1918. 
Note. 
this 19th day September, 1918, follows, namely 

certify that William Nellis, Albany, Y., have 
this day and date borrowed cash and received currency the sum 
two thousand dollars from one friends, Alfred Hanhurst, 
Albany, Y., which subject and payable demand, with interest 
the rate per cent. per year. 


this note paid full, surrender the same and 


The executor does not the authenticity the instrument, 
but claims that barred the statute limitations; more than six 
years having elapsed between the making the instrument and the 
death testator, which occurred the 8th day December, 1924. 
the duty the representative interpose every defense legally 
available, including the statute limitations. Butler Johnson, 
354, Mise. Rep. 185; Matter Miller’s Estate, 1129, 
Mise. Rep. 556. 

From the terms the instrument itself apparent that was not 
intended mere receipt money, and the transaction which gave 
rise the instrument, and which described express terms the 
instrument, was not deposit, but loan. 

person does not say that has ‘‘borrowed’’ and re- 
ceived currency the sum $2,000, intends simply hold the 
money deposit. While loan and irregular deposit bank both 
ereate the relation debtor and creditor, yet the intention the parties 
and the actual contract not the same. ‘‘By loan money meant 
the delivery one party, who called the lender, to, and the receipt 
the other party, who the borrower, of, given sum 
money, upon agreement, express implied, repay the sum 
loaned, with without interest. loan usually made the request 
and for the benefit the borrower.’’ Payne Gardiner, 146. 

The terms and are apt words 
describe loan money, but not describe deposit money. More- 
over, the instrument designated ‘‘Demand Note’’ its heading, and 
‘‘note’’ the body the instrument. Usually note evidences 
loan rather than deposit. Payne Gardiner, supra. 

Giving effect the words the instrument—and every word 
must given such effect will harmonize the whole writing, possible 
—the transaction which gave rise the instrument must taken 
loan rather than deposit; for that the expression the maker. 
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the instrument does not evidence deposit, legal effect 
promissory note, express terms denominated. 

writing may promissory note, although contains state- 
ment the transaction giving rise the instrument. Negotiable In- 
struments Law, 22, subd. other respects complies with the 
formal requirements promissory note, except that the word ‘‘prom- 
gotiable promissory note need not contain the word ‘‘promise.’’ must 
contain, legal effect, unconditional promise. 

statement that person has borrowed the sum $200, ‘‘which 
subject and payable imports promise pay. The 
following, among others, have been held sufficient promises 
pay: accountable for;’’ ‘‘for value received, five thousand 
dollars pay;’’ ‘‘this certify that pay;’’ ‘‘we certify that 
are bound pay;’’ ‘‘obliges himself pay;’’ ‘‘paid when called 
demand please pay,’’ where drawee; ‘‘received, 

returned when for;’’ ‘‘holden for;’’ ‘‘to pay 
cause of;’’ ‘‘I guarantee pay;’’ and ‘‘pay- 

The instrument therefore promissory note. Although non- 
negotiable, the rule applies that note payable demand due once, 
and the statute limitations begins run from its date. MeMullen 

The claim therefore disallowed. 

Decreed accordingly. 


LEASE EXECUTED BETWEEN BANK AND COR- 
PORATION HAVING INTERLOCKING 
DIRECTORATES NOT SUBJECT 

CANCELLATION 


Caldwell Dean, United States Circuit Court Appeals, Fed. 
Rep. (2d) 299 


bank leased piece real property from mercantile company 
time when three the seven directors the bank were also 
directors the company. Subsequently the bank failed and re- 
ceiver was appointed for it. paid the rent due under the lease 
for more than year without question, and thereafter paid under 
protest for several months. Finally brought this action cancel 
the lease the ground that was void because negotiated the 
interlocking directorates the bank and the mercantile company. 

appeared that after the lease was executed and before the bank 
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failed the bank was examined three times and the terms the lease 
were reported the comptroller, who made objection thereto. 
was held that the comptroller’s failure object the lease and the 
receiver’s failure object until liquidation was well under way 
constituted ratification the lease. view such ratification 
and the fact that there was evidence fraud connection 
with the execution the lease, was held that the lease should not 
canceled. 


Suit Caldwell, receiver the First National Bank 
Ranger, Tex., against Dean and others. Decree for defendants, 
and plaintiff appeals. Affirmed. 

Virgil Seaberry, Eastland, Tex. (Turner, Seaberry Springer, 
Eastland, Tex., and Chas. Coombes, Abilene, Tex., the brief), 
for appellant. 

Wagstaff, Abilene, Tex. (Conner McRae, Eastland, 
and Wagstaff, Harwell Wagstaff, Abilene, Tex., the brief), for 
appellees. 


FOSTER, case may thus stated: 
March 27, 1919, the First National Bank Ranger, Tex., entered 
into lease with the Ranger Mercantile Co., since dissolved, for lot 


ground, fronting feet Main street feet Rusk street, 
the town Ranger, Tex., the same square which the bank was then 
located, for years, yearly rental $3,600, payable monthly, and 
with other obligations the part the bank the payment taxes 
and local assessments. The lease contained the usual provisions 
building the land, including clauses which might forfeited 
for nonpayment rent for days after demand, which event any 
improvements erected the lot the bank reverted the mercantile 
connection with the lease option was granted the 
mercantile company the bank purchase the property outright 
any time within the calendar year 1924 the payment $35,000. The 
bank obtained possession the property, demolished the building then 
it, which was rented for $250 per month, erected its own building 
cost $100,000, and proceeded it. 

Part the time during which negotiations were conducted for the 
consummation the lease, least four the seven directors the 
bank were also dircetors and stockholders company. 
The minutes the bank for January 14, 1919, purport contain the 
resolution authorizing the transaction and directing the president exe- 
the lease. this day only three the directors the bank were 
interested the mercantile company. February, 1921, the bank 
failed, and due course appellant was appointed receiver. May, 
1922, the receiver paid the rent without question, and from then until 
December, 1922, the rental was paid him under protest. direc- 
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tion the comptroller rent was paid after that. May, 1924, the 
receiver filed his bill cancel the lease, mainly the ground that the 
was unfair the bank and void, because negotiated the in- 
terlocking directorates the two institutions. Other allegations the 
bill are beside the issue and need not referred to. 

Appellees were the sole stockholders the company, and 
answered, denying the voidability the lease, and asking affirmative 
relief that the lease declared forfeited for nonpayment the rent 
and that the land and improvements decreed their property. 
Judgment went against appellant and favor appellees affirma- 
tively prayed for. From that judgment this appeal prosecuted. 

Error assigned the entering the judgment. that, the 
case comes us, the questions decided are the good faith 
the directors and whether the price excessive require that the 
lease annulled. 

There could dispute the law governing the case. well 
settled that, when contract made one corporation with another, 
through their boards directors, having common members, chal- 
lenged, the courts will scrutinize the transaction closely, and set aside 
unless clearly appears fair and just every respect. 

bearing the question good faith, contended appellant 
that the entry the minute book January 14th incorrect, and that 
the meeting authorizing the lease was not fact held that day, but 
was held either before after. From inspection the entry 
appears that the resolution with regard the lease and the option 
pages that have been interleaved the minute book. Most the direc- 
tors who testified were somewhat indefinite their recollections 


the holding the various meetings the board, and whether they 


were present; but their evidence the whole would indicate truthful- 
ness. There some evidence tending show, however, that the meeting 
was actually held that day, and resolutions adopted recorded, and 
that two the bank directors, who were interested the mercantile 
company, withdrew from the meeting before the vote was taken and did 
not participate. 

quite probable that this minute entry was corrected after its 
original writing make the terms the lease and option. 
But, the entry faithfully shows what was done, comparatively 
unimportant when was actually made. The main issue deter- 
mined the bona fides and fairness the transaction. Until the action 
the receiver May, 1922, when began pay the rent under pro- 
test, one seems have objected the execution the lease. The 
directors the bank who were interested the mercantile company 
should not have acted representatives either side. The remaining 
directors, however, would have been competent represent the bank. 
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All the meetings the directors appear have been unanimous, and 
view that fact, the absence fraud undue influence, the action 
the board the bank was sufficiently regular. 

There was evidence from number unimpeached witnesses that 
the bank needed larger quarters; that the value the lot leased the 
bank was between $40,000 and $50,000; that fair rental for would 
have been $300 $500 per month; that there was oil boom Ranger 
that time; that the town had grown rapidly between 10,000 and 
15,000 inhabitants, and every one expected second Tulsa; that 
everything was high and going up. course, the expectations the 
citizens Ranger were not realized, the boom seems have petered 
out. Looking back the transaction, might seem have been im- 
provident and reckless the part the bank, and that the price paid 
was but the bargain must viewed the light the cir- 
cumstances they then existed. 

Furthermore, appears that after the lease was negotiated the 
management the bank changed hands considerable extent, and 
the directors interested the mercantile company were longer 
There doubt that the new management ratified the lease 
fully. also appears that after the lease the bank was examined three 
times before its failure, and the terms the lease reported the comp- 
troller. made objection, although the bank was somewhat shaky. 
Nor did the receiver make objection until liquidation was well under way, 
and thought, perhaps, could save little more out the wreck for 
the depositors. This also constitutes ratification. 

The District Judge saw and heard the witnesses. There was evi- 
dence fraud, nor that the interested directors unduly influenced the 
others. There was ample evidence sustain the conclusions the Dis- 
trict Judge, and see reason disagree with him. 

There are other assignments error, but, except say they are 
without merit, unnecessary refer them. 

Affirmed. 


